4.50 PER ANNUM IN ADVANCE 
_ POREIGN, SUBSCRIPTIONS, $5.09; 


: 
| 
Published Monthly November to June Inclusive, Eateréd at Har 


RECOGNIZED AUT ORT? 


PERRY 

“TRUSTS AND TRUSTEES 

Rerleed and solange ley Raymond Baldee. 
[JNIVERSALLY regarded asthe muthoty on the lew of Trusts and 
Trustees, extensively used by ‘lawyers throughout the United States, 
and generally cited by the Courts, this treatise has held its place through 

in the library of every lawyer, ready for any sudden need. 


Two volumes $20.00 delivered 
LORING’S BIGELOW, 

TRUSTEES’ HANDBOOK - BILLS, NOTES, AND CHECKS 
Third Edition by Lile 


more statutes and decisions 
cases have been added. . 


BRIEF ACCURATE DEPENDABLE 


"This work will serve as a most valu- 


vol, -Buckram $6.00 delivered 


I vol, Limp leather $600 detivered 


MORSE 
BANKS AND BANKING | 
Sixth Edition by Voorhees 


previous of . this 
banking law as judicially 
seal 


editions 


1928 Reprint 
‘THAYER’S PRELIMINARY 
TREATISE ON EVIDENCE 
' AT THE COMMON LAW 


fundamental tules of Evidence. 


Leather-cloth $5.00 delivered 


LITTLE, BROWN, & COMPANY 
Beacon Street, Boston 


PUBLISHERS | 


q 
: 
— to meet the present day practice and ee 
conditions, and includes citations of the 
££ relating to Negotiable Instrum 
ents. 
j 
= printed; making available again one of 
2Zvols. Buckran $2000 delivered 4 
Please mention Tus Review when dealing with our Advertisers. 


HARVARD LAW REVIEW 


PuBLisHEeED MonTHty, NovemBeER TO JuNE INCLUSIVE 


VotumE XLII JUNE, 1929 NUMBER 8 


CONTENTS 


LEADING ARTICLES 


Dogma and Practice in the Law of 
Associations. ........ . Merrick Dodd, Jr. 


Congressional Reapportionment . . Zechariah Chafee, Jr. 
Trusteeship in Modern Business . . Nathan Isaacs . 


EpIToRIAL NOTES . 


Due Process, Jurisdiction over in Suit on Stockholders’ Statu- 
Corporations, and the Com- tory Liability 
merce Clause Public Officer’s Right to Question 


‘ the Constitutionality of a Stat- 
Availability of Defense of Set-off ute in Mandamus Proceedings . 


RECENT CASES 


Book REVIEWS 


Robertson: Practice and Procedure in the Supreme 
Court of the United States John Fletcher Caskey 


Geesteranus: La Réforme Pénale en Italie Thorsten Sellin 
Lambert: Les Year Books de Langue Francaise . . . . Percy H. Winfield 
Oppenheim: International Law John G. Hervey 
Frankenstein: Internationales Privatrecht (Grenzrecht). . Hessel E. Yntema 


Booxs. RECEIVED 


SUBSCRIPTION Prick, $4.50 PER ANNUM 75 CENTS PER NUMBER 
FoREIGN SUBSCRIPTIONS, $5.00 


Tue Harvarp Law Review AssociaTION 
Norwoop, Mass. 
CamsBripcE, Mass. 


The Plimpton Press] [ Norwood, Mass. 


PAGE 

977 
IOI5 

E 1048 
‘| 
1071 
1086 
1088 
1089 
1092 
or 
ai 
PUBLISHED AT 
AND 
3 (iv) 


ADVERTISEMENTS 


A Much Needed Work Brought 
Down to-date 


PROBATE LAW AND PRACTICE 
OF CONNECTICUT 


A Treatise on Wills and 
Administration 


With a Complete Collection of Forms 


VOLUME ONE 
1915 
By 
LIVINGSTON W. CLEAVELAND 
HARRISON HEWITT 


CHARLES EDWARD CLARK 
Of the New Haven Bar. 


VOLUME TWO 
1915-1928 


Was prepared by Mary E. Manchester of the New Haven 

Bar, at the request of Judge Cleaveland, Mr. Hewitt and 

Professor Clark. They turned over to her memoranda 

they had designed for such a Supplement and the work 

was done under their direction and with their assistance. 

Citations are to Conn. Reports—Atlantic Reporter, and 
some citations to Amer. Law Reports. 


Buckram Binding - - - - Price $17.50 Prepaid 
1929 | 


Published by G. A. JENNINGS CO., Inc. 
150 Nassau St., New York. 


Please mention Tue Review when dealing with our Advertisers. 
Vv 


ist 
ae 
: 
\ 


HARVARD 
LAW REVIEW 


JUNE, 1929 


VoL. XLII 


DOGMA AND PRACTICE IN THE LAW 
OF ASSOCIATIONS 


FRUITFUL parent of injustice,” Judge Cardozo tells us, 

“is the tyranny of concepts. They are tyrants rather than 
servants when treated as real existences and developed with 
merciless disregard of consequences to the limit of their logic.” * 
But this tendency is checked to some extent because “ the con- 
cept, overgrown and swollen with excess of power, is matched in 
the end by other concepts which put a curb on its pretensions.” 
In this fashion concepts are subordinated “to expediency and 
justice ” and “ symmetry of formulas to symmetry of life.” * As 
an example of a concept which has thus been modified he refers 
to the idea of corporate personality.* Shortly after these re- 
marks, a great teacher of the law of Private Corporations, retir- 
ing after twenty-five years of teaching that subject at the Harvard 
Law School, has as a final message to his former students and to 
the profession at large put before them a treatise on the law of 
unincorporated associations.* In a survey covering over eight 
hundred pages, he has as his primary purpose the demonstration 
that if courts admit even a single exception to the rule forbidding 
them, in the absence of legislative authorization, to view an asso- 


1 Carpozo, THE PARADOXES OF LEGAL ScIENCE (1928) 61. 
2 Id. at 64. 3 Id. at 90 et seq. 

4 Warren, CorporATE ADVANTAGES WiTHOUT INCORPORATION (1929), hereafter 
cited as WARREN. See Book Review (1929) 42 Harv. L. Rev. 967. 
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ciation as a legal unit or juristic person, they convict themselves 
of the three-fold error of usurping legislative power, disregarding 
unduly the dogma of stare decisis, and throwing the law into need- 
less confusion.° 

Insofar as this difference in outlook between Judge Cardozo and 
Professor Warren is based upon divergent views as to the function 
of courts and the nature of the judicial process, the present writer 
is well aware that he could do no more than reécho, in less feli- 
citous phrases, what Judge Cardozo has written in his little master- 
pieces devoted to that subject.* ‘ General propositions,” however, 
“do not decide concrete cases,’* nor does a general attitude 
toward traditional concepts in itself determine whether any par- 
ticular concept is in accord with present day estimates of policy 
and justice, or too firmly imbedded in our case law to be uprooted 
without undue relaxation of the rule of stare decisis. To do that 
we must examine the concept itself, discover what it means, ask 
ourselves whether that meaning is in accord with social policy as 
we see it today, and, if it is not, whether the rule of law which the 
concept appears to give us has not been so eaten into by excep- 
tions or evaded by other rules based upon different concepts that 
it is no longer entitled to stand unchallenged as a perfect expres- 
sion of the living law. To that examination this article is 
addressed. 

There is, of course, nothing new in such an examination. Mait- 
land made it some years ago and embodied his conclusions in a 
series of brilliant essays; * and since he thus turned the attention 
of legal scholars to the matter, they have written about it to an 
extent which the pragmatically minded lawyer would doubtless 


5 Professor Warren’s book, however, is much more than an argument in sup- 
port of a thesis. It is a complete treatise on the extent to which the courts do and 
should permit advantages commonly considered as corporate to be obtained without 
incorporation. Even those who disagree with its underlying thesis will find it 
invaluable for its illumination of many dark corners in the law of unincorporated 
associations. 

6 See Carpozo, THE NATURE OF THE JUDICIAL Process (1921); THE GrowTH 
OF THE Law (1924) ; THE PARADOXES OF LEGAL SCIENCE (1928). 

7 Holmes, J., in Lochner v. New York, 198 U. S. 45, 76 (1905). 

8 See Maitland, Introduction to Grerke, PotiTicaL THEORIES OF THE MIDDLE 
Ace (1900); Maitland, Moral Personality and Legal Personality in 3 MAITLAND, 
CoLiecTep Papers (1911) 304; Trust and Corporation in 3 id. 321. 
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regard as indicating an excessive attention to a matter of mere 
academic theory.® Yet as set forth by Professor Warren, the 
theory is by no means academic, but leads to important concrete 
conclusions, such as the view that bonds issued by a joint stock 
association should, despite Hibbs v. Brown,*® be deemed non- 
negotiable, or that labor unions, despite certain language in the 
Coronado ™ case, are not, in the absence of explicit statutory au- 
thorization, subject as entities to a suit atlaw. __ 

Moreover, Professor Warren’s argument in support of the tradi- 
tional theory is new, at least in the extent to which he draws on 
recent American case and statute law to support it, and in the 
painstaking manner in which he subjects a great mass of decisions 
concerning various points in the law of partnerships and unin- 
corporated associations to the touchstone of that theory. Such a 
restatement of the defense of traditional principles would seem to 
justify a restatement of some of the objections which may be made 
to the supposedly orthodox view. 

Professor Warren’s thesis is a simple one. There are, he tells 
us, two familiar ways in which a group of persons doing business 
together may be viewed. They may be treated as an aggregation 
of individuals, so that the rights and duties growing out of their 
business activities are their rights and duties; or, on the other 
hand, they may be treated as a legal unit with capacity to acquire 
rights and duties which are the rights and duties of the unit itself 
and not of the persons who compose it. Most persons, he admits, 
have no difficulty in thinking of the matter either way, though 
they will, if not talking in legal terms, tend rather towards the 
unitary view of the association as the number of its members in- 
creases. But it is only for the king or the king in Parliament or, in 
America, for the legislature to create legal units. Where that body 
has done so, judges should follow its lead and treat the organization 
as a legal unit or person. If the legislature has declined to do so, it 
is improper for the judges, in deciding cases, to treat the enterprise 
as a legal unit for any purpose, even where its size might lead them, 


® See, e.g., CARR, CORPORATIONS (1905) passim; Laski, Personality of Associations 
(1916) 29 Harv. L. Rev. 404; Geldart, Legal Personality (1911) 27 L. Q. Rev. go. 

10 190 N. Y. 167, 82 N. E. 1108 (1907) ; see WARREN, at 477 et seq. 

11 United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922); see 
Warren, at 648 et seg. See also infra pp. 1001-06 
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were they not acting judicially, to adopt the unitary view.”? After 
having stated this thesis in his introductory chapter and indicated 
by a few quotations from Blackstone and others that such was 
the orthodox view of the matter at the time of the Revolution, 
Professor Warren proceeds with his endeavor to prove that the 
case law of the various American jurisdictions at the present day, 
apart from a few careless dicta and aberrant decisions, supports 
it, and that, in so doing, this body of law is in harmony with the 
requirements of justice. 

Our concern, like Professor Warren’s, is primarily with the 
law of our own time; but before following him into a discussion 
of it, we must pause to consider at some length his preliminary 
statement that at the time of the American Revolution the law of 
associations could be adequately expressed by his terse formula. 
It would be indeed surprising if such were the case. For while 
the law of associations at the end of the eighteenth century was 
still for many purposes in what we should today regard as an 
embryonic stage, it represented even at that time the outgrowth 
of several centuries of development. During that period England 
had changed from a medieval to a modern state, the authority of 
the Pope had disappeared and that of the king had been greatly cur- 
tailed, and the transformation of the social order from the feudal 
emphasis on status to the modern emphasis on individual liberty 
had already gone far. In this country the revolt of the colonies 
and the rise of Jeffersonian and Jacksonian democracy were soon 
to make the transformation complete. This radical change in 
men’s social and political outlook could hardly fail radically to 
affect their views as to the proper relations between subordinate 
associations and that greatest of associations which we call the 
state.** Moreover, the term corporation, by which we designate 
all legislatively authorized legal units other than human beings, 
includes associations of the most diverse sort which cannot in 
any advanced state of society reasonably be considered as stand- 
ing all in the same relation to the sovereign power. Hence 
it is well to be wary of assuming that our law of corporate person- 


12 Warren, at 1-13. 

18 As to the extent to which various non-legal historical facts have influenced 
the concept of legal personality, see Dewey, The Historic Background of Corporate 
Legal Personality (1926) 35 Yate L. J. 655. 
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ality has remained constant from the Year Books through Coke 
and Blackstone to our own day, merely because we find judges 
repeating the time-honored phrases. 

The medieval law of associations involved on the one hand a 
gradual transformation from the notion of a group akin to a 
human body, which needs a head in order to act, to the more re- 
fined notions of canon lawyers according to which a corporation 
is an artificial or fictitious person ** existing “ only in intendment 
and consideration of the law.” ** On the other hand, it manifested 
the gradual development of the doctrine that the king’s consent is 
absolutely necessary to the erection of any corporation.*® The 
idea of a corporation as a fictitious person, which seems to have 
been first expressed by Pope Innocent IV,*" was later developed 
by the canon lawyers, and has of recent years been elaborated by 
the great civilian, Savigny. According to the latter, such a legal 
fiction is ‘‘ capable of proprietary rights: but incapable of know- 
ing, intending, willing, acting.” Being incapable of doing, it is 
thus obviously incapable of wrongdoing, and to charge it with 
either tort or crime is illogical as well as unjust. Its members are 
not its agents, for it cannot appoint agents; they are rather its 
guardians. It is created by the sovereign and “can hardly be 
other than a wheel in the State’s machinery, though for the pur- 
poses of Property Law a personification of this wheel is found to 
be convenient.” ** 

No doubt the common law never accepted this fiction in its en- 
tirety; indeed, Sir Frederick Pollock has denied that it ever ac- 
cepted it all.° Yet the early common law, which knew little of 
agency and nothing of informal contracts, would have found it 
very difficult to deal with the rights and duties of organized groups 
on an aggregate theory. It required a theory by which the group 
could be regarded as a unit and as the kind of unit to which the 
formal rules of the medieval common law could readily be applied. 
Persons the common law knew, and the canonist view of the cor- 
poration as a fictitious person seemed to solve the problem. Thus 


14 See Carr, CorPoRATIONs cc. X—XII. 

15 Sutton’s Hospital Case, 10 Co. 32b (1610). 16 y Bi. Comm. 472. 

17 Maitland, Introduction, supra note 8, at xix. 18 [bid. at xx—xxi, xxx. 

19 Pollock, Has the Common Law Received the Fiction Theory of Corporations? 
(1911) 27 L. Q. REv. 219. 
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at least the root idea of the canon law concept of associations was 
adopted into the common law.” 

Moreover, the common law judges early came to agree with 
the canonists with respect to the most important characteristic 
of this fictitious person—its inability to exist without a 
grant from the sovereign. Apparently, however, they did not 
reach this conclusion altogether as a result of canonist in- 
fluence. During the period prior to the Reformation, the 
king’s courts were concerned chiefly with municipal rather than 
with ecclesiastical groups. Boroughs had, or professed to have, 
special franchises of some sort, and it was early held that these 
franchises could exist only by royal grant. This was achieved 
by a royal charter; and by an easy transposition of ideas, the very 
right to be a borough came to be regarded as dependent upon the 
obtaining of a royal franchise.** Moreover, this view accorded 
perfectly with the formalistic character of the medieval common 
law. In an age in which formal livery of seisin was necessary for 
a conveyance, a seal for a contract, and the personal appearance 
of the defendant for the prosecution of a suit, judges would natu- 
rally require formal evidence of the right of a group to be party to 
a suit,” to be seised of land, or to bind itself by a common seal. 
In the case of boroughs by prescription, that is, those which had 
functioned so long that their right to do so could not well be denied, 
the fiction of a lost grant was employed to reconcile their existence 
with the prevailing dogma. 


20 See 3 HotpswortH, History or EnciisH Law (1923) 474. The modern 
American law of municipal corporations is very close to the doctrine of the civilians 
that a corporation is but a legal fiction. Such corporations may be created, modified, 
or dissolved as the legislative will may dictate. Kelly v. Pittsburgh, 104 U. S. 
78 (1881) ; Hunter v. Pittsburgh, 207 U. S. 161 (1907) ; Berlin v. Gorham, 34 N. H. 
266 (1856). Insofar as their activities may be treated as governmental, they are 
incapable of committing a tort. Wyatt v. Rome, 105 Ga. 312, 31 S. E. 188 (1898) ; 
Craig v. Charleston, 180 Ill. 154, 54 N. E. 184 (1899). The persons through whom 
they carry on their activities are said to be state officials rather than corporate 
agents. Buttrick v. Lowell, 1 Allen 172 (Mass. 1861) ; Maxmilian v. Mayor of New 
York, 62 N. Y. 160 (1875). Closest of all to the pure fiction theory is our law 
relating to strictly governmental corporations such as those created during the 
war. United States Grain Corp. v. Phillips, 261 U. S. 106 (1923); United States v. 
Walter, 263 U.S. 15 (1923). 

21 3 HoLpswortTH, op. cit. supra note 20, 476. Compare Kent’s definition of a 
corporation as “a franchise.” 2 Kent, Comm. 268. 
22 See Carr, CORPORATIONS 119. 
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Growing acquaintance with the ecclesiastical doctrines probably 
served to strengthen the adherence of the royal judges to this con- 
cession theory which, in its exaltation of the sovereign’s power, 
fitted perfectly their views as to public policy, as well as those of 
the king. If corporations were indeed dependent upon royal will, 
the sovereign had a ready means of keeping lesser groups in subor- 
dination to the state of which at that time he was the head; and 
since incorporation would be granted only for a price, a ready 
means of raising revenue was furnished. It is not surprising, 
therefore, to find that the heyday of the concession theory was dur- 
ing the period of the Stuarts when royal absolutism was at its 
height.”* 

That this theory of a corporation owing its existence solely to 
the grace of the crown survived two revolutions which cost one 
Stuart monarch his head and another his throne is not astonish- 
ing when we realize that for several centuries lawyers had found 
and practised a way of circumventing its principal requirement. 
In an essay which has become a classic,** Maitland has shown how 
the chancery notion of a trust early enabled associations to escape 
from many of the restrictions apparently imposed upon them by 
the rigid common law and how by means of the trust device unin- 
corporated groups were enabled to live and even thrive in the 
teeth of the concession theory. Henry VIII’s Mortmain Act 
bears witness to the extent to which property was at that time 
held by trustees for the use of “ guilds, fraternities, common- 
alties, companies, or brotherhoods erected . . . by common 
assent of the people without any corporation. .. .”** What- 
ever Henry VIII’s intent may have been, his statute was so _ 
construed as not seriously to interfere with the practice.” 
Supplementing the trust device was the chancellor’s theory of 


23 The doctrine was expounded at length in the writings of Robert Brady, 
physician to Charles II and James II. Ibid. at 169. 

24 Maitland, Trust and Corporation, supra note 8. 

25 23 Hen. VIII, c. ro (1531). 

26 The relatively modern application of analogous legal concepts to equity has 
brought about certain limitations on the validity of these trusts. Many American 
courts hold that a trust for a non-charitable association with a changing member- 
ship is void for uncertainty. Kain v. Gibboney, ror U. S. 362 (1879) ; Mayfield v. 
Safe Dep. & Trust Co., 150 Md. 157, 132 Atl. 595 (1926); see Note (1929) 42 Harv. 
L. Rev. 813. Such trusts are, however, sustained in England and in a few American 
states. In re Drummond, [1914] 2 Ch. 90; Ward v. McMath, 153 Ark. 506, 241 
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representative suits, which enabled a member of an association 
to sue in equity in behalf of the whole group, the gradually ex- 
panding ideas of agency, which enabled certain authorized indi- 
viduals to act for the group, and an almost fantastic extension of 
the notion of implied contract, which enabled lawyers to explain 
how an individual acquired an equitable interest in group prop- 
erty on election to membership and lost it on resignation. The 
ability to utilize one or all of these devices in connection with an 
unincorporated association came very near to making the dogma 
that such groups are not legal persons merely a brutem fulmen. 
Thus English and American lawyers could and did repeat the 
ancient formula that corporate recognition is dependent upon 
royal or legislative will, without in the least handicapping the 
orderly functioning of numerous unincorporated churches, clubs, 
partnerships, business associations, and the like. Nevertheless, 
the formula could not be applied to the modern business as- 
sociation, even when incorporated, without undergoing consider- 
able modification. For whether organized under royal or 
legislative sanction, the primary object of the modern private cor- 
poration is gain to its members. To compel a number of persons 
to labor together for their own profit would be an anomaly; 
hence despite our high-sounding language about the erection 
of corporations being a matter of royal or legislative will, 
it has long been recognized that private corporations cannot 
be formed without the assent of the incorporators.”” It is 
not the legislative will alone, but the concurrence of that will 
with the wills of the associated members which is required. More- 
over, now that private corporations normally are, and in some of 
our states of necessity must be, formed only under general laws, 
the legislature no longer specifically manifests its will as to 
whether a particular group shall become a corporation. Its will 
is expressed only in the general rule that persons who choose to 
comply with certain regulations shall thereby attain corporate- 


S. W. 3 (1922). Even in these jurisdictions, some attempted trusts have been held 
void as “ tending to a perpetuity.” Thomson v. Shakespear, 1 De G. F. & J. 399 
(1860); In re Amos, [1891] 3 Ch. 159. The cases are collected in Note (1929) 
42 Harv. L. Rev. 813. 

27 Ellis v. Marshall, 2 Mass. 269 (1807) ; Durham Fertilizer Co. v, Clute, 112 
N. C. 440, 17 S. E. 419 (1893). 
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ness. It is for the members of the group and for them alone to 
decide whether this action shall be taken. Moreover, such cor- 
porateness is a property right which, once bestowed, cannot under 
our Constitution be withdrawn or modified unless power to amend 
or repeal the corporate charter be reserved at the time of grant- 
ing; ** and even if this be done the corporation and its constituent 
members will acquire some rights against the state which are 
inviolate.” 

We may, if we choose, speak of such a corporation as a ficti- 
tious person and as state-created, but plainly it is no wheel in the 
state’s machinery. What the state does is, at most, to confer a 
privilege on the members on their own initiative and primarily for 
their convenience and profit. The legislature’s share in the pro- 
ceedings is nothing more than passive acquiescence. Thus atten- 
tion is naturally directed to the group whose active will results in 
incorporation and who are primarily to benefit therefrom. 

In connection with such an enterprise, one may readily agree 
with Professor Warren’s statement that to conceive of the organ- 
ization either as “they,” a number of individuals having joint 
rights and duties, or as “it,” a legal unit in which rights and 
duties are vested, each represents a familiar mode of thought. On 
the other hand, insofar as our municipal and other public corpora- 
tions are mere bits of administrative machinery personified for 
public convenience — and from a legal standpoint, they are very 
largely that *°—it is absurd to suggest that one might readily 
consider them either as entities or as aggregates. No associated 
individuals are involved in a mere administrative device. Thus, 
although our law of private corporations is a development of an 
earlier law designed primarily to deal with such municipal bodies, 


28 Dartmouth College v. Woodward, 4 Wheat. 518 (U.S. 1819). 

29 Commonwealth v. Essex Co., 13 Gray 239 (Mass. 1859) ; Chicago, etc. R. R. 
v. Wisconsin, 238 U.S. 491 (1915). 

80 The early English borough was a definite body of men, namely, the burgesses, 
whose authority to act as a corporate body was not limited to a defined geographical 
area. 1 Wess, ENGLisH LocaL GOVERNMENT, THE MANOR AND THE BorovucH 
(1908) 288-89; cf. 1 Gross, Gitp MERCHANT (1890) 95-96. The American munic- 
ipal corporation, on the other hand, is a definite geographical area which the legisla- 
ture may incorporate without regard to the wishes of its inhabitants. See 1 Ditton, 
Mounicrpat Corporations (sth ed. 1911) § 352; 1 McQuiriin, Municrpat Cor- 
PORATIONS (2d ed. 1928) $279. As to the extra-territorial police power of American 
municipal corporations, see Note (1928) 41 Harv. L. Rev. 894. 
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and although it considers municipal and private corporations 
alike as legal persons, the reasons for personifying the two are in 
great measure different. 


I 


Obviously, it is not merely for the sake of a concept but for 
substantial practical advantages that associates are willing to 
undergo the trouble and expense of incorporation. The benefits 
commonly said to be obtainable through an artificial personality 
are: (1) perpetual succession; (2) ability to acquire and dispose 
of property as a unit; (3) concentration of powers of manage- 
ment; (4) ability to sue and be sued by outsiders; (5) ability of 
the body to sue and be sued by members; (6) limitation of 
liability.™ 

All these advantages do, indeed, flow from the concept of a 
corporation as an entity, although in the case of the most impor- 
tant of them, namely, limitation of liability, the advantage is 
merely presumptive, since individual liability in addition to that 
of the entity may be imposed. If, however, we turn from the cor- 
porate to the unincorporate association, we find that, even accept- 
ing the traditional view that such a group is not an entity, many 
of these advantages may, in substance at least, be attained with- 
out incorporation. 

The simplest method is through the use of the trust device to 
which reference has already been made. Here perpetual succes- 
sion is readily attained, for provision may be made for the ap- 
pointment of new trustees to succeed those who die,** and the 
shares of the beneficiaries will be heritable and may be made trans- 
ferable inter vivos.** As for simplicity in acquiring and transfer- 
ring property, the trustees are the owners and if they are not too 
numerous, conveyances can readily be made. Management, too, 
is concentrated in the trustees; they alone, if ordinary trust prin- 


81 Warren, bk. I, c. I. 

82 It has been stated that the life of a business trust is not limited by the rule 
against perpetuities. Hart v. Seymour, 147 Ill. 598, 613-15, 35 N. E. 246, 250 
(1893) ; Howe v. Morse, 174 Mass. 491, 503-05, 55 N. E. 213, 214 (1899). 

88 The business trust has been held lawful in every state in which its legality 
has been tested, with the exception of Washington. See State ex rel. Range v. 
Hinkle, 126 Wash. 581, 219 Pac. 41 (1923) ; State ex rel. Colvin v. Paine, 137 Wash. 
566, 243 Pac. 2 (1926). 
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ciples are to be applied, are parties to actions involving rights and 
duties with respect to strangers, and the trustee and cestui que 
trust may sue one another with respect to matters arising out of 
the trust. | 

Limited liability cannot, indeed, be attained by the trustees ex- 
cept with respect to creditors who are willing to make contracts to 
that effect; but assuming that ordinary principles of trust law are 
applicable, there would seem to be no liability on the part of the 
shareholders.** At this point, however, the courts have to some 
extent placed obstacles in the way of obtaining all possible ad- 
vantages of corporateness without incurring the expense and the 
burdens of incorporation. Ownership of a business normally at 
least involves liability for the debts incurred in the prosecution of 
that business; and if beneficiaries of a trust, in addition to divid- 
ing among themselves the profits of the trust enterprise, exercise 
substantial powers of control over the trustees, they will not be 
allowed, even by those courts which view the business trust de- 
vice with the greatest degree of friendliness, to shelter them- 
selves behind the trustees’ legal ownership of the assets, but will 
be treated as partners acting through the trustees as agents.**° 

Other courts have, indeed, gone farther and refused to permit 
agreements surrendering all control of the enterprise to shield the 
beneficiaries from liability for the debts of an enterprise whose 
profits they alone reap. In the case of trusts organized and 
carrying on business in a manner similar to corporations, the 
time-honored rule of non-liability of beneficiaries, originally es- 
tablished with respect to trusts of a very different sort, is rejected.** 

84 The shareholders may owe a duty to indemnify the trustees. Cf. Hardoon v. 
Belilios, [1901] A. C. 118. If so, the creditors should be able to reach the share- 
holders through the trustees. See WARREN, at 388 et seq. 

85 Frost v. Thompson, 219 Mass. 360, 106 N. E. 1009 (1914); see Simson v. 
Klipstein, 262 Fed. 823 (D. N. J. 1920). Several courts have held that shareholders 
who have little or no control over the trustees are not liable as partners. Betts 
v. Hackathorn, 159 Ark. 621, 252 S. W. 602 (1923) ; Rhode Island Hospital Trust 
Co. v. Copeland, 39 R. I. 193, 98 Atl. 273 (1916). See also Williams v. Milton, 
215 Mass. 1, 102 N. E. 355 (1913) ; Greco v. Hubbard, 252 Mass. 37, 147 N. E. 272 
(1925) ; Crehan v. Megargel, 234 N. Y. 67, 136 N. E. 296 (1922) ; Dodd, Partnership 
Liability of Stockholders in Defective Corporations (1927) 40 Harv. L. Rev. 


521, 539. 

86 Thompson v. Schmitt, 115 Tex. 53, 274 S. W. 554 (1925); Hamilton v. 
Young, 116 Kan. 128, 225 Pac. 1045 (1924). See also Willey v. Hoggson Corp., 
90 Fla. 343, 353, 106 So. 408, 411 (1925). 
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It may, indeed, be argued that where the shareholders are 
held to be principals for the purpose of imposing liability, all 
rights to sue should be treated as vested in them, so that they, and 
not the trustees, are the proper parties plaintiff. There is no 
doubt, however, that tangible property may be held in trust for a 
partnership either by a stranger or by a member of the partner- 
ship; and there would seem to be no reason why it could not be so 
held in trust by some agent of the firm who is not a member of it. 
If so, all legal rights of action arising out of the ownership of the 
property would be vested in the agent-trustee, who would be the 
proper party plaintiff. Assuming that ordinary principles of con- 
tract law are applicable to association contracts, the sole question 
is to determine with whom the contract was made. If it was signed 
by the trustees personally, without disclosing the name of the asso- 
ciation, they would, like other persons contracting for an undis- 
closed principal, have power to sue and be sued on the contract 
even though their principals could also sue and be sued. It would 
be no great extension of this doctrine to hold that where the 
contract describes the association by a group name which is 
not the name of its members individually, the rule is none the 
less applicable. The decisions on the point are, however, con- 
flicting.*’ 

Whatever view may be taken as to this last question, it is evi- 
dent that courts have found it possible to confer upon such busi- 
ness trusts as are not deemed to be partnerships substantially all 
the advantages of incorporation without avowedly treating them 
as entities. Indeed, it seemed for a time as though this method of 
viewing them made them in some important respects not only as 
good as corporations but better, from the standpoint of the stock- 
holders. In the beginning they were given immunity from taxes 
imposed upon corporations. But such immunity has now generally 
ceased, owing to the amendment of the tax statutes so as to make 
them clearly applicable to such unincorporated groups; and this 
method of dealing with the problem has been held constitutional 
by the Supreme Court.** 


87 The trustees were held to be the only necessary parties plaintiff in Simson v. 
Klipstein, 262 Fed. 823 (D. N. J. 1920); cf. Clay v. Southern, 7 Ex. 717 (1852). 
Contra: Willey v. Hoggson Corp., supra note 36. 

88 Burk-Waggoner Oil Ass’n v. Hopkins, 269 U. S. 110 (1925). Later cases 
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A claim by the trustees and shareholders of a business trust 
organized in one state to protection against discriminatory 
legislation adopted by another state in which they desire to do 
business, raises a more difficult problem. The privileges and im- 
munities clause of the Federal Constitution * permits the citizens 
of one state to do business in another state on the same terms as 
the citizens of the latter. Corporations of other states are held 
not to be citizens, and hence not to be entitled to the benefits 
of this provision.*® If, however, a business trust is a mere 
aggregate of individuals, it would naturally follow that these 
individuals could invoke the protection of this constitutional 
provision. 

Only last year the precise question was presented to the Su- 
preme Court in Hemphill v. Orloff.** A Michigan statute forbade 
any foreign corporation to do business in that state without a 
license and further provided that the term “ corporation ” should 
“include all associations, partnership associations and joint stock 
companies having any of the powers or privileges of corpora- 
tions.” *? In a suit by the trustee of a Massachusetts business 
trust on a note payable to the trust, the state court held that this 


statute applied to the trust, which had no statutory powers or 
privileges, but was organized in a corporate manner.** ‘The Su- 
preme Court held that the statute, so construed, did not violate 
the privileges and immunities clause, the opinion proceeding on 
the theory that the trust was an entity, similar to a corporation, 
and not a citizen within the constitutional provision.** 


are collected in (1929) 42 Harv. L. Rev. 445. Professor Warren views the tax as a 
tax on the individuals, although, according to the language of the statute, it is a 
tax on the “association.” See WarREN, at 593. In Massachusetts the business 
trust is constitutionally immune from certain taxes imposed on corporations. 
Gleason v. McKay, 134 Mass. 419 (1883); Opinion of the Justices, Sup. Jud. Ct. 
Mass., rendered March 27, 1929. 

89 U.S. Constr. Art. 4, § 2(1). 

40 Bank of Augusta v. Earle, 13 Pet. 519 (U.S. 1839). 

41 277 U.S. 537 (1928). 

42 Micu. Comp. Laws (Cahill, 1915) §§ 9063, 9068, 9071. 

48 Hemphill v. Orloff, 238 Mich. 508, 213 N. W. 867 (1927); see Note (1927) 
41 Harv. L. Rev. 86. 

44 “ Obviously the Trust here involved, is a creature of local law which demands 
the privilege of carrying on business in Michigan as an association — an entity — 
clothed with peculiar rights and privileges under a deed of settlement undertaking to 
exempt all of the associates from personal liability. As in the case of a corporation, 
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The entity theory would seem essential to this decision. True, 
the trustees and shareholders, if viewed as individuals, would only 
be entitled to the privileges possessed by Michigan citizens, but 
the statute in question applied only to associations organized out- 
side of Michigan and there is nothing in the case to indicate that 
a business trust could not have been organized in Michigan by 
Michigan citizens with the privilege of doing business without a 
license. There appears to be no Michigan statute which would 
stand in the way, nor is there any decision of the Michigan court 
to the effect that locally formed business trusts are illegal.“° No 
doubt the Michigan legislature may without constitutional objec- 
tion treat a group of non-residents as an entity for some purposes, 
regardless of how they are treated in their home state. But, as 
the decision in Flexner v. Farson ** indicates, it may not do so for 


and for the same general reasons, it cannot rely upon rights guaranteed to the 
individuals. 

“ Whether a given association is called a corporation, partnership, or trust, is 
not the essential factor in determining the powers of a state concerning it. The 
real nature of the organization must be considered. If clothed with the ordinary 
functions and attributes of a corporation, it is subject to similar treatment.” Mc- 
Reynolds, J., in Hemphill v. Orloff, 277 U. S. 537, 550 (1928). 

45 It may be said that, even so, the discrimination would not be based on the 
citizenship of the individual members but on the place of organization of the trust. 
Nevertheless, in substance the statute also discriminates against non-citizens. More- 
over, if we view the trust as an aggregate, a discrimination based on its place of 
organization would seem to violate the Fourteenth Amendment. For a different 
view of the case, see WARREN, bk. II, c. X. 

46 248 U.S. 289 (1919). In that case, the Court said that a statute relating to 
service on foreign partnerships could not be supported on the reasoning which had 
been used to sustain similar statutes relating to foreign corporations, since such 
partnerships could not have been excluded. The doctrine that foreign corpora- 
tions may be arbitrarily excluded seems somewhat unreasonable when applied to 
foreign corporations organized under general statutes similar to those which exist 
in the excluding state. It has been considerably undermined by the theory of 
unconstitutional conditions and may in time yield to a view that all non-resident 
business organizations may be regulated under the police power but none may be 
arbitrarily excluded. See HENDERSON, THE PosITION OF FoREIGN CORPORATIONS IN 
AmeErRIcAN CONSTITUTIONAL LAW (1918) passim; Scott, Jurisdiction Over Non- 
residents Doing Business Within a State (1919) 32 Harv. L. Rev. 871, 889; cf. 
Merrill, Unconstitutional Conditions (1929) 77 U. or Pa. L. REv. 879, 883. 

If that view were to prevail, the question whether the business trust involved 
in Hemphill v. Orloff was or was not an entity would be of no constitutional 
importance. But until the Supreme Court rejects either the reasoning of Bank of 
Augusta v. Earle, 13 Pet. 519 (U. S. 1839), or that of Flexner v. Farson, it is diffi- 
cult to see how Hemphill v. Orloff can be supported except on the theory that the 
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the purpose of denying to the group the right to do business 
in the state on an equality with its own citizens, unless the group is 
in the opinion of the Supreme Court an entity substantially simi- 
lar to a corporation. 

So much for the organization which is, or purports to be, a busi- 
ness trust: let us now turn to the partnership or association which 
does not purport to be a trust and see how far it too may have 
privileges usually associated with corporations. That it may 
have perpetual succession by contract between the members by 
which interests in it are made transferable is established by a 
great number of decisions.*’ Nor is there any difficulty with re- 
gard to the acquisition or transfer of personal property. A bill of 
sale to or from the X Company, a partnership, will be no less 
effective to transfer title than a bill of sale to or from the X Com- 
pany, acorporation. Orthodoxy is, indeed, propitiated by declar- 
ing that the bill of sale to the X Company passes title not to that 
group as a unit but to its members, tersely described by their 
associate name.** But inasmuch as no one of the partners 
may, without unanimous consent, deal with the property so ac- 
quired for other than firm purposes,*® the practical effect of the 
distinction is considerably less than one might at first sight 
suppose. ‘ 

Whether legal title to real estate can be conveyed in the same 
manner to an unincorporated group is disputed; some courts 
have held the group name insufficiently descriptive to comply 
with the more formal requirements of real property law. That 


business trust is an entity distinct from the trustees or shareholders and hence not 
entitled to protection as a “ citizen.” 

47 Townsend v. Goewey, 19 Wend. 424 (N. Y. 1838); Phillips v. Blatchford, 
137 Mass. 510 (1884). For other authorities, see WARREN, at 333. 

48 See MecneM, ELEMENTS OF PARTNERSHIP (2d ed. 1920) $150. In Harris, 
Woodson, Barbee Co. v. Gwathmey, 130 Va. 277, 107 S. E. 658 (1921), it was held 
that chattels conditionally sold to a firm might properly be recorded under the firm 
name as grantee. But cf. Hanley v. American Ry. Exp. Co., 244 Mass. 248, 138 
N. E. 323 (1923). 

49 Unirorm PartNnersHip Act §25. The common law was substantially in 
accord, although it was somewhat inconsistently held that a creditor of an indi- 
vidual partner might levy on firm property. See MEcHEM, op. cit. supra note 48, 
$148. The Uniform Partnership Act has done away with this anomaly. 

50 Silverman v. Kristufek, 162 Ill. 222, 44 N. E. 430 (1896); Tidd v. Rines, 26 
Minn. 201 (1879). Contra: Wray v. Wray, [1905] 2 Ch. 349; Kentucky Block 
Cannel Coal Co. v. Sewell, 249 Fed. 840 (C. C. A. 6th, 1918). 
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equitable title at least passes is unquestioned.” Conveyances by 
a partner on behalf of the group have, however, been held invalid 
on the ground that a partner’s agency, even in the case of a part- 
nership to buy and sell land, does not extend to the making of 
conveyances,” a notion due to a reluctance to regard land as a 
subject matter of trade and commerce, rather than to any diffi- 
culty arising out of the aggregate theory of the nature of a 
partnership. 

With respect to concentration of the powers of management, 
there is no doubt that, even in the case of the commercial partner- 
ship with its prima facie rule that each member has full agency 
powers, an agreement vesting authority to act for the group in 
certain members only will be enforceable as between the members 
themselves and also as against any person having notice,” and it 
is even possible that in the case of large partnerships the method 
in which the business is transacted may be deemed notice to all 
the world that the members have, as such, no agency powers. 
On the other hand, simplicity of suing and being sued was, until 
recently, unattainable in common law actions on firm contracts, 
for all members of the firm other than dormant partners were 
necessary parties. In equity, however, the doctrine of repre- 
sentative suits by or against a member of a class made it possible 
to overcome the difficulty without formally treating a partnership 
as an entity. 

Suits between the groups and its members present a more com- 
plicated situation. The members of an unincorporated associa- 
tion are co-owners of its property. A contract between them that 
no one of them will use the common property for other than asso- 


51 MECHEM, op. cit. supra note 48, § 154. 
52 Id. § 235. 
58 Ibid. The rule of majority control which is characteristic of corporations 
has been applied to unincorporated associations. Johnston & Co. v. Dutton, 
27 Ala. 245 (1855) (partnership) ; Ostrom v. Greene, 161 N. Y. 353, 55 N. E. 919 
(1900) ; Liederkranz Singing Soc. v. Germania Turn-Verein, 163 Pa. 265, 29 Atl. 
918 (1894); Reirden v. Stephenson, 87 Vt. 430, 89 Atl. 465 (1914). Although 
professedly based on implied contract, the underlying idea seems to be that the 
will of the majority is the will of the entity. Cf. Carr, CorPorATIONS 139. 

54 See Burnes v. Pennell, 2 H. L. Cas. 497, 520 (1849). 

55 See WARREN, at 22. Compare the common law cases on labor unions cited 
by Warren, at 667. 
56 See id. at 42, 342. 
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ciation purposes may readily be implied, and such contract would, 
on ordinary principles, be specifically enforceable in equity. If 
such enforcement is to be granted, however, the result is that un- 
incorporated associations are not merely tolerated by the courts, 
but are actively aided in preserving their group life against the 
disruptive tendencies of recalcitrant members of the group.” It 
is not surprising, therefore, that when the problem of granting such — 
relief was presented to the conservative Lord Eldon he had con- 
siderable misgivings. 

In the case of Lloyd v. Loaring,®* certain members of an unin- 
corporated lodge of freemasons sought to have a member of the 
lodge ordered to deliver up the books and regalia belonging to 
the lodge to its chief officer, in accordance with the rules of the 
society. Lord Eldon stated that he had “had great doubt, 
whether a voluntary association for the best purpose is to meet 
without the authority of a corporation, and make laws and stat- 
utes, which have no authority, and then call upon this Court to 
administer all the moral justice, that may arise upon the disputes 
among these, in a sense unauthorised, bodies.” °° Nevertheless, 
he allowed the suit to be maintained as a representative suit, 
partly in deference to an earlier decision of Lord Loughborough °° 
and partly because he recalled that the Inn of the Middle Temple, 
an unincorporated body to which he himself belonged, was pos- 
sessed of a valuable silver cup which might be wrongfully taken 
away by one of its members. ‘“ The society must,” he said, 
“ some way or other be permitted to sue.” * 

The effect of the decision was that “ the society ” was allowed 
to sue and to protect its property. Thereafter, while it might still 
be technically true that the property of an unincorporated group 
is in the members as individuals and not in the group as an entity, 
that title had in substance become only a restricted title, carrying 
with it no right to possess the property for other than group pur- 
poses. Between this view and the conception of title as being in 


57 In the absence of express provisions to the contrary, unanimous consent is 
ordinarily considered a prerequisite to the dissolution of non-profit associations. 
See Note (1928) 41 Harv. L. Rev. 898. 

58 6 Ves. 773 (1802). 

59 Ibid. at 778. 

60 Fells v. Read, 3 Ves. 70 (1796). 

61 6 Ves. at 779. 
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the group as a unit, the distinction is plainly formal rather than 
substantial.* 

But to return to the question of suits between members of an 
unincorporated group. Misuse by one member of the group prop- 
erty is, as we have seen, dealt with by the courts without any 
formal breach in the aggregate theory.** But suppose one mem- 
ber of the group borrows money belonging to the group, and what 
purports to be a contract between the member on one side and 
the entire group on the other with regard to the repayment of this 
“loan” is drawn up. Unless the aggregate theory is to be disre- 
garded or the contract remolded, clearly no action can be brought 
on this contract in a court of law. For the group as such can- 
not sue, and if its members are all to join as plaintiffs the bor- 
rower will be suing himself, which no common law court would 
permit.“ 

In a court of equity, however, owing to the more flexible pro- 
cedure in use, we are little troubled by this procedural difficulty, 
but the objection that A cannot contract with himself still re- 
mains. Conceivably, the contract might be treated as in sub- 
stance an agreement by A with the other members of the group to 
restore to the group funds the amount borrowed, and such a con- 
tract might be enforced much as A’s duty not to use group assets 
for his own purposes is enforced. 

Several cases have, however, adopted a different line of reason- 
ing. Ina few of them there had been no borrowing by A from the 
firm of A & B, but a borrowing or buying from that firm by an- 
other firm composed of A and others. In such a case as this, it 
is difficult not to think of the two firms as separate and distinct 


62 Moreover, in the case of non-profit associations the title of one who 
ceases to be a member is transferred to his associates so that the title is in sub- 
stance a group title. WricHTINcTON, UNINCORPORATED ASSOCIATIONS AND BusINESS 
Trusts (2d ed. 1923) 351-53; Maitland, Introduction, supra note 8, at xxxiii. 

68 Lloyd v. Loaring, 6 Ves. 773 (1802), settled the law as to specific relief. The 
question whether an action at law for conversion should be allowed still produces 
a conflict of opinion. The principal difficulty is with respect to the measure of 
damages. The action was allowed in Frith v. Thomson, 103 Kan. 395, 173 Pac. 
915 (1918); Oswalt v. Cronk, 195 Iowa 230, 190 N. W. 162 (1922). Contra: 
Couilliard v. Eaton, 139 Mass. 105, 28 N. E. 579 (1885); Bertozzi v. Collaso, 21 
Ariz. 388, 188 Pac. 873 (1920). 

64 MECHEM, op. cit. supra note 48, §201. The same difficulty exists if the 
partner is seeking to sue the firm. Jd. at § 199. 
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legal entities. That the courts should so regard them under these 
circumstances was asserted long ago in Mr. Justice Story’s trea- 
tise on equity,°° and such courts as have had occasion to deal with 
the matter have readily adopted his view.** Suit has also been 
permitted at law by several courts where the procedural difficulty 
was removed by assignment, and this despite the fact that the con- 
tract assigned was non-negotiable or, if negotiable, was trans- | 
ferred after maturity, even to a mere indorsee for collection,” 
there being about an even split in the authorities on the point.” 
Thus, in these contract cases, in which it is difficult to give to 
the transaction the effect which the parties in all probability ex- 
pected it to have without viewing the firm as the parties did — 
as an entity separate from its members and able to contract with 
them — the courts have displayed considerable tendency to view 
it in that manner, evidently without any thought that they were 
usurping legislative power by so doing. What the parties have 
agreed to do, namely, to transfer certain assets from the indi- 
vidual control of A to the joint control of A and B as a firm, is 
entirely lawful. If, in enforcing such an agreement, a court should 
indicate that it is remolding an apparent contract between A and 
the firm of A & B into a contract between A and B, one might 
approve or disapprove of the decision, but no one would say that 
it involved usurpation of legislative power. If, instead of using 


65 Srory, Equity JURISPRUDENCE (9th ed. 1866) §§ 679-80. 

66 Cole v. Reynolds, 18 N. Y. 74 (1858) ; Townsend v. Whitacre, 190 App. Div. 
716, 180 N. Y. Supp. 368 (1920); cf. Burrows v. Leech, 116 Mich. 32, 74 N. W. 
296 (1898) ; In re Buckhause, Fed. Cas. No. 2,086 (D. Mass. 1874) (bankruptcy). 

The question whether a so-called contract between A and his firm is enforceable 
in equity does not seem to have been squarely presented. But compare the doc- 
trine of the English chancellors that a partner engaged in a separate trade could 
prove in bankruptcy against his firm and conversely the firm might prove against 
the individual partner’s estate. Ex parte St. Barbe, 11 Ves. 412 (1805) ; Ex parte 
Cook, Mont. 228 (1831). 

67 This result has been reached both where the contract was between firms 
having a common member and where it was between a firm and one of its members. 
Lacy v. Le Bruce, 6 Ala. 904 (1844) ; Carpenter v. Greenop, 74 Mich. 664, 42 N. W. 
276 (1889) ; Walker v. Wait, 50 Vt. 668 (1878). 

68 Recovery was denied in Thompson v. Lowe, 111 Ind. 272, 12 N. E. 476 
(1887) ; Cutting v. Daigneau, 151 Mass. 297, 23 N. E. 839 (1890); Summerson v. 
Donovan, 110 Va. 657, 66 S. E. 822 (1910) (all involving suits on notes by trans- 
ferees who were not holders in due course). For other cases, see WARREN, at 108, 
n.120. 
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such language, it explains its result by saying that the firm will 
for this purpose be treated as an entity, it is not in fact allowing 
an unincorporated body any greater privileges; it is merely ex- 
pressing its result by the use of a different set of symbols. It is 
surely a strange consequence of the dogma that only the legis- 
lature may create a corporation if it affects not the decisions 
which courts make, but merely the language in which their 
opinions must be phrased. 

On the other hand, limited liability, the last of the six corporate 
advantages to which we have referred, does involve a question of 
substance. Hence one is not surprised to find that, apart from 
the case of so-called de facto corporations discussed hereafter, 
limited liability of the members of an association towards those 
with whom it has legal relations can normally be attained only by 
incorporation.” 

It would seem from this examination of the question that the 
doctrine that corporateness may be attained only with legislative 
consent means in practice little more than that limited liability and 
the ability to sue and be sued can only thus be attained, and that 
the latter limitation is robbed of much of its apparent importance 
by the possibility of adopting the trust device and by the equitable 
rule permitting representative suits. Whether it has not still 
further been encroached upon by the Coronado ™ case is a ques- 
tion which we shall have to consider; but before dealing with that 
case, it seems desirable to discuss certain other entity problems 
which could not conveniently be considered under our scheme of 
examining in turn each of the six so-called corporate advan- 
tages. 

In dealing with the property of unincorporated associations, we 
found that although such property, under the orthodox aggregate 
view, belongs to the members individually, no one of them will, 
without the consent of his associates, be permitted to use the asso- 
ciation property for other than association purposes. But sup- 


6° Horgan v. Morgan, 233 Mass. 381, 124 N. E. 32 (1919); Cutler v. Thomas, 
25 Vt. 73 (1852). The members may bargain with the creditor for limited liability. 
Where the latter has notice of an agreement among the members limiting their 
individual liability, there is a split of authority as to whether his right to recover is 
restricted. WARREN, at 356 et seq. 

7 United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922). 

71 See supra pp. 992-95. 
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pose they all consent? If they are solvent, there is clearly no 
objection. Assuming the association to be a business partnership, 
all its members are personally liable for its debts and no injury 
is done to firm creditors by the conversion of firm property into 
individual property.” 

If, however, the members of the firm are insolvent, a different 
situation is presented. Under the rule generally in force, indi- — 
vidual creditors are preferred to firm creditors with respect to the 
individual assets of the partners.”* Shall insolvent partners then 
be permitted to convert firm assets into individual assets, thus 
benefiting their individual at the expense of their firm creditors? 
Some courts have regarded such action as amounting merely to a 
preference, and have sustained it unless set aside by bankruptcy 
proceedings brought within the four months’ period provided by 
the bankruptcy law.* Other courts have treated it as a fraudu- 
lent conveyance.” It has been argued that this may be done 
without reliance on the entity theory; and, where the property 
is appropriated by one partner and no consideration given to the 
other, the argument that the latter is committing a fraud on the 
firm creditors by giving away his interest seems adequate.” 


Often, however, there is consideration, and in such a case the 
view that the conveyance is fraudulent seems difficult to maintain 
on the aggregate view."*” Under these circumstances some courts 


72 Ex parte Ruffin, 6 Ves. 119 (1801), is the leading case. 

78 Rodgers v. Meranda, 7 Ohio St. 179 (1857); UNarorm PartNerRsHIP ACT 
40(h) ; Nationat Banxruptcy Act, 30 Srat. 547 (1898), 11 U. S. C. § 23(f) 
(1926). 

74 Fitzpatrick v. Flannagan, 106 U.S. 648 (1882) ; Goddard-Peck Grocery Co. 
v. McCune, 122 Mo. 426, 25 S. W. 904 (1894); cf. Case v. Beauregard, 99 U. S. 
119 (1878) (successive assignments by individual partners). 

75 Keith v. Fink, 47 Ill. 272 (1868) ; Darby v. Gilligan, 33 W. Va. 246,10 S. E. 
400 (1889) ; cf. Menagh v. Whitwell, 52 N. Y. 146 (1873) (successive assignments 
by individual partners). 

76 Patterson & Co. v. Seaton, 70 Iowa 689, 28 N. W. 598 (1886); Wilson v. 
Robertson, 21 N. Y. 587 (1860). Contra: Huiskamp v. Moline Wagon Co., 121 
U.S. 310 (1887) ; Pepper v. Peck, 17 R. I. 55, 20 Atl. 16 (1890). 

77 Such transactions have been upheld by many courts. Allen v. Center Valley 
Co., 2x Conn. 130 (1851); Lee v. Bradley Fertilizer Co., 44 Fla. 787, 33 So. 456 
(1902); Singer, Nimich & Co. v. Carpenter, 125 Ill. 117, 17 N. E. 761 (1888); 
Saunders v. Reilly, 105 N. Y. 12, 12 N. E. 170 (1887). In Darby v. Gilligan, 
supra note 75, the promise of an insolvent partner to pay firm debts was treated 
as insufficient consideration to sustain the transaction. Cf. Conroy & O’Connor 
v. Woods, 13 Cal. 626 (1859). 
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have made use of the entity theory “* in order to set aside a trans- 
action which most persons unvexed by any acquaintance with 
legal theorizing would probably regard as unfair to the firm 
creditors.” 

As an additional argument in support of the orthodox doctrine 
as to the nature of unincorporated groups, some of its mod- 
ern adherents take the position that it is not an infringe- 
ment of that doctrine for judges to recognize the unincor- 
porated association as a factual unit, provided they do not 
treat it as endowed with legal personality — as having capacity 
for legal rights and duties.*° Such a position would seem to be 
theoretically sound; nevertheless in a practical world the two 
ideas can hardly be kept separate. Judges who are accustomed 
to think and speak of an association as a factual entity are likely 
sooner or later to regard it, for some purposes at least, as the sub- 
ject of rights or duties. A judge who is practically rather than 
theoretically minded will probably do so without being conscious 
of the distinction.** A judge who does appreciate the distinction 
is likely to consider as pedantic and unreasonable a theory which 
allows him to view the unincorporated association as a de facto 
unit but forbids him to treat it for any purpose as the subject of 
rights or duties. The mere recognition of the association as a. 
factual unit thus tends practically toward the disintegration of 
the traditional dogma. 

78 Roop v. Herron, 15 Neb. 73, 17 N. W. 353 (1883) ; Arnold v. Hagerman, 45 
N. J. Eq. 186, 17 Atl. 93 (1889). Most courts which have held the transaction 
voidable have simply said or assumed that it is fraudulent for insolvent partners 
to deprive the firm creditors of their preference. Cf. Clark-Jewell-Wells Co. v. 
Tolsma, 151 Mich. 561, 115 N. W. 688 (1908). For a different view of the ques- 
tion, see WARREN, at 71, 76, 80. 

79 For other cases in which either the language of the opinion or the result 
reached is influenced by the entity concept, see Crane, The Uniform Partnership 
Act: A Criticism (1915) 28 Harv. L. REv. 762, 766 et seq. 

80 Lewis, The Uniform Partnership Act—A Reply to Mr. Crane’s Criticism 
(1915) 29 Harv. L. Rev. 158, 162. A similar view is taken in Conriict or Laws 
ReEsTaTEMENT No. 3 (Am. L. Inst. 1927) 37 et seg. The idea is elaborated with 
special reference to cases of associations incorporated in more than one state, in 
Foley, Incorporation, Multiple Incorporation, and the Conflict of Laws (1929) 42 
Harv. L. Rev. 516. 

81 The difficulty involved in adhering to the distinction is illustrated by the 
controversy which has arisen as to whether Mr. Lewis has succeeded in his avowed 
object of keeping the Uniform Partnership Act free from any trace of the theory 
that a firm is a legal person. See Crane, supra note 79, at 769 et seg.; WARREN, 
bk. I, c. V. : 
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We have been dealing thus far with cases in which the parties 
to the record were human beings. There the only question was 
whether, in determining the rights and duties of these human 
beings, the courts should recognize that men frequently deal 
with unincorporated bodies as though they were entities; and it 
was seen that as a matter of practice legal rules are occasion- 
ally modified to correspond to the actual facts. An attempt to 
bring an unincorporated body before the court, however, presents 
a different question. To permit an unincorporated association 
itself to be plaintiff or defendant seems a more radical breach with 
tradition than merely to utilize the entity concept as a means of 
describing the result reached where one human being is given a 
remedy against another. Moreover, the practical question as to 
how such a body is to be brought into court is immediately raised. 
“No sheriff ever served a writ on an intangible entity.” *? He 
must serve some human being as a representative of that entity; 
and the court, in the absence of statute, must formulate rules for 
his guidance as to the proper human being to serve. Undoubt- 
edly, the corporation statutes offer an analogy; but the analogy 
is imperfect because corporations are by statute required to have 
certain specified officers, while unincorporated bodies may organ- 
ize in any way the members desire.** 

In view of these difficulties, it is not surprising that until re- 
cently the courts were unanimous in holding that an unincorpo- 
rated association could not be a party to an action. It has been 
suggested that under modern codes merging law and equity for 
procedural purposes, the method of evasion offered by the doc- 
trine of representative suits might also be available at law.*° The 
difficulty with this view, however, is that ordinarily a judgment 
for the plaintiff in an action at law establishes a personal liability 
for the entire amount of the verdict against every defendant. It 
would naturally follow that if service on the members of a group 


82 HENDERSON, Op. cit. supra note 46, at 171. 

88 Of course, as a practical matter, the larger associations, such as labor unions, 
do have representative officers. 

84 E.g., Baskins v. United Mine Workers of America, 150 Ark. 398, 234 S. W. 
464 (1921) ; Pickett v. Walsh, 192 Mass. 572, 78 N. E. 753 (1906). Representative 
cases are collected in Sturges, Unincorporated Associations as Parties to Actions 
(1924) 33 YALE L. J. 383. 

85 Sturges, supra note 84, at 387; cf. WARREN, at 542 et seq. 
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in a representative action were treated as bringing all the indi- 
vidual members before the court, the judgment would determine 
the personal liability of all. Yet legislative attempts to provide 
for such judgments have been invalidated as violating the due 
process clause.** Constitutionally, therefore, the judgment can 
affect only the joint assets.*’ 

If the association be viewed as an entity and the joint assets as 
its property, such a judgment would fit perfectly the traditional 
common law idea of a judgment as being an authority to the 
sheriff to seize the property of the defendant in payment thereof. 
On the other hand, a common law judgment against a number of 
persons as individuals, enforceable only against the property 
which they hold jointly for the furtherance of their joint enter- 
prise, would certainly be an innovation. For a court to invent 
such a judgment would seem a greater innovation than for it 
to do procedurally what many courts have done or purported to 
do as to matters of substantive law —treat an unincorporated 
body as a legal entity. Hence one need not be surprised to find 
that the problem has generally been viewed by the courts as a 
problem involving the entity concept. Prior to the Coronado 
case,** the decisions were unanimous to the effect that it was im- 
proper for an unincorporated association to be a party plaintiff 
or defendant. Practically, however, the rule thus laid down had 
been evaded in a number of important respects. 

In the first place, it is held in most states that if the plaintiff’s 
declaration alleges that it or the defendant is a corporation, the 
allegation is deemed admitted unless specifically denied *° —a 
doctrine somewhat at variance with the notion that for a court to 
view an unincorporated body as an entity involves a usurpation of 
legislative power. Courts, it would seem, may act as legislatures 
if only the parties to the lawsuit fail to object in proper form. 
Secondly, in the case of so-called de facto corporations or corpora- 


86 D’Arcy v. Ketchum, 11 How. 165 (U. S. 1851). See also Hall v. Lanning, 
g1 U.S. 160 (1875) ; Goldey v. Morning News, 156 U. S. 518 (1895). 

87 A statute providing for such a judgment was held constitutional in Sugg v. 
Thornton, 132 U.S. 524 (1889). 

88 United Mine Workers of America v. Coronado Coal Co., 259 U. S. 344 
(1922). 
8° 4 Coox, Corporations (8th ed. 1923) § 753. 
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tions by estoppel, the objection that a party suing or sued as a 
legal entity is unincorporated, cannot, in certain sorts of litiga- 
tion, be made at all.°° Thirdly, even where the association does 
not purport to be a corporation, it may, according to what seems 
to be the weight of authority, be sued as such if counsel fails to 
object promptly. This rule is applicable at least to large 
unincorporated bodies where service on all the members would be 
inconvenient.” 

In the light of these authorities, the objection that a party 
plaintiff or defendant is unincorporated has come to be regarded 
as an objection of a merely technical nature. Whether it is any 
longer even a valid technical point, at least in the federal courts, 


depends on the proper interpretation of the opinion of Chief Jus-. 


tice Taft in the well known Coronado case.** To a consideration 
of that opinion we now address ourselves. 

An action at law was brought in a federal district court against 
the United Mine Workers of America and others, seeking dam- 
ages collectible out of the union funds for an alleged violation of 
the Sherman Anti-Trust Act.** Counsel for the defendants 
argued strenuously that an unincorporated union could not be 
sued in an action at law, nor could its members be sued in the 
name of the association.°* This contention was rejected by the 
Supreme Court. 

The opinion first considered the numerous statutes giving pro- 
tection to labor unions and the application of the equitable doc- 
trine of representative suits in the light of such statutes. 


“|. . this [the doctrine of representative suits] has had its influence 
upon the law side of litigation, so that, out of the very necessities of the 
existing conditions and the utter impossibility of doing justice otherwise, 
the suable character of. such an organization as this has come to be 
recognized in some jurisdictions, and many suits for and against labor 
unions are reported in which no question has been raised as to the right 
to treat them in their closely united action and functions as artificial 
persons capable of suing and being sued.” *° 


90 Warren, bk. III passim. 

91 Jd. at 664 et seq. 

92 United Mine Workers of America v. Coronado Coal Co., 259 U. S. 344 
(1922). 93 26 Stat. 209 (1890), 15 U. S. C. §§ 1-32 (1926). 

94 A summary of the briefs is set forth in WARREN, at 658-61. 

95 259 U.S. at 387-88. 


| 


1002 HARVARD LAW REVIEW 


The Court went on to say that the question involved was “ after 
all in essence and principle merely a procedural matter,” * and, 
after referring to various federal statutes relating to unions — 
statutes which neither explicitly state that the unions are legal 
entities nor provide for suits against them °*’ — the opinion con- 
tinues, 


“In this state of federal legislation, we think that such organizations 
are suable in the federal courts for their acts, and that funds accumulated 
to be expended in conducting strikes are subject to execution in suits for 
torts committed by such unions in strikes.” ** 


Having arrived at this result, the Court then stated that its con- 
clusion was confirmed by certain sections of the Sherman Act.” 
It has been suggested that the decision involved an extension 


96 Ibid. at 390. 

%7 Section 6 of the Clayton Act merely legalized trade unions and sought to 
make the provisions of the anti-trust laws inapplicable to them. 38 Strat. 731 
(1914), 15 U. S. C. $17 (1926); cf. Duplex Co. v. Deering, 254 U. S. 443 (1921). 
The National Trade-Unions Act tenders formal incorporation to trade unions. 
24 Stat. 86 (1886), 29 U. S. C. §§ 21-25 (1926). The Act of Aug. 23, 1912, 37 
Strat. 415, created a Commission on Industrial Relations and provided that three 
of the commissioners should represent organized labor. The Transportation Act 
of 1920 authorized hearings by railroad boards of adjustment and by the Railroad 
Labor Board upon the application of any organization of employees or upon 
written petition of one hundred unorganized employees. 41 Stat. 469 (1920), 45 
U.S. C. $$131-46 (1926). For the subsequent history of this provision, see Note 
(1928) 42 Harv. L. Rev. 108. The Act of Aug. 5, 1909, 36 Stat. 112, and the 
Act of Oct. 3, 1913, 38 Stat. 172, expressly exempted labor unions from certain 
taxes. Periodical publications issued under the auspices of trade unions were 
admitted into the mails by the Act of Aug. 24, 1912, 37 Stat. 550, 39 U. S. C. 229 
(1926). The same Act prohibited the removal of postal employees on the ground 
of membership in trade unions not imposing an obligation to strike. 37 Strat. 555, 
5 U.S.C. 652 (1926). Finally, the Act of Aug. 1, 1914, 38 Stat. 652, provided that 
none of the money therein appropriated for the enforcement of the anti-trust laws 
should be spent in prosecuting labor organizations. In none of this legislation is 
there express recognition of labor unions as legal entities nor provision for suits 
against them. 

98 259 U.S. at 391. 

99 These were §§ 7 and 8 of the Sherman Law. Under the latter section, the 
persons who may be sued include “corporations and associations existing under 
or authorized by the laws of either the United States, the laws of any of the Ter- 
ritories, the laws of any State, or the laws of any foreign country.” 26 Stat. 210 
(1890), 15 U.S. C. $7 (1926). “ This language is very broad, and the words given 
their natural signification certainly include labor unions like these.” Taft, C. J., 
259 U.S. at 392. 
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of the doctrine of representative suits to actions at law rather 
than the view that a labor union is a legal entity,’” but the lan- 
guage of the opinion is scarcely consistent with this idea.°* The 
opinion does, indeed, refer briefly to the equity doctrine, but it 
places much greater emphasis on the existence of statutes giving 
“ affirmative legal recognition of their [the unions’] existence ” *° 
and to common law cases in which no question was raised “ as to 


the right to treat them in their closely united action and functions . 


as artificial persons.” *°* Moreover, it seems clear that the court 
viewed the case as an action to reach the union funds, a view 
which, as has been pointed out above, is easier to reconcile with 
the theory that the action is against the union as an entity than 
with the theory that it is an action against the individual members 
by representation.** 

Professor Warren, however, contends that the Supreme Court 
reached its conclusion by construction of the applicable statutes, 
and that the opinion is entirely consistent with the doctrine that a 
court may not treat an unincorporated body of men as a legal unit 
without a legislative mandate for so doing.’ It is sulsmitted that 
such a view is a distortion of Chief Justice Taft’s thought as ex- 
pressed in the opinion. 

In order to state adequately our own conception of that opinion, 
it will be necessary to preface the exposition of.it by a brief con- 
sideration of the nature of the judicial process. Such writers as 
Professor Gray,’ Dean Pound,” Judge Cardozo,” and a host 


100 Jn discussing the Coronado opinion in the recent case of Ex parte Edelstein, 
30 F.(2d) 636, 638 (C. C. A. 2d, 1929), Learned Hand, J., takes the view that the 
Supreme Court did not “change the doctrine that such associations are aggrega- 
tions, the political status of whose members is as little enlarged as though they 
were partners in an ordinary commercial or industrial enterprise.” See (1929) 42 
Harv. L. Rev. 1079. Compare Professor Sturges’ view that Taft, C. J., needlessly 
complicated the problem involved in the case by discussing the question whether 
the unions were entities. Sturges, supra note 84, at 398. 

101 See also Roberts, Labor Unions, Corporations — The Coronado Case (1923) 
5 Int. L. Rev. 200, Magill and Magill, The Suability of Labor Unions (1922) 1 
N. C. L. Rev. 81, 86; Note (1919) 33 Harv. L. Rev. 298. 

102 259 U. S. at 385-86. 

103 JTbid. at 387-88. 104 Supra pp. 999-1000. 

105 WARREN, at 662-64. 

106 Gray, NATURE AND Sources OF LAW (1909) 98 et seq., 218 et seq. 

107 PounD, INTERPRETATIONS OF LecAL History (1923) 134 et seq. 

108 Carpozo, THE GROWTH OF THE LAw (1924) passim. 
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of others, have exposed the hollowness of the professional pre- 
tence that judges find and do not make law. Nor do they make 
it merely by filling in the gaps in the traditional body of prin- 
ciples, but principles which no longer suit the customs of society 
are gradually remolded until in the course of time new ones are 
evolved which may be the direct antitheses of those with which 
the judges started. The development must, however, be gradual 
for our judges cannot properly be legal iconoclasts; they are con- 
fined in their law making to proceeding “ from molar to molecular 
functions.” *°° Hence a court, wishing to reach a decision con- 
trary to that which would result from the mechanical application 
of an ancient concept, is at pains to show that not only is that con- 
cept out of joint with present social needs, but that those social 
needs have so far impressed themselves upon the legal tradition 
that new concepts representing a different method of approach 
have arisen, and that the rejection of the traditional rule in the 
case before it will require nothing more drastic than a slight 
expansion of these new conceptions. 

In this process of development, legislation — even legislation 
relating to matters somewhat remote from the matter in hand — 
plays an important part. Collateral statutes cannot, of course, 
conclude the case as a matter of construction. Even if given a 
liberal interpretation the language cannot be stretched that far. 
It is important rather as playing a part in the disintegration of 
ancient dogma, in the substitution for it in the minds of lawyers 
and judges of other modes of thinking more consistent with the 
practical needs of the day. 

To take the problem posed by the Coronado case as an exam- 
ple, lawyers and judges who have occasion to deal with labor 
unions under statutes giving them certain rights naturally con- 
sider such organizations for the purposes of those statutes as 
entities. Since this line of thought coincides with the practical 
economic position of those bodies and leads to legal results which 
appear socially desirable, the enactment of such a statute en- 
courages the judges to carry over this mode of thought to situa- 
tions to which the statute cannot, merely as an expression of the 
legislative will, fairly be said to be applicable.’*° 


109 Holmes, J., in Southern Pac. Co. v. Jensen, 244 U.S. 205, 221 (1917). 
110 A statute may indicate or require as its justification a change in the policy of 
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No doubt there are many statutes which merely lay down a 
more or less arbitrary rule unrelated to fundamental principles. 
But it cannot be doubted that many statutes do have profound 
and widespread consequences in facilitating the remolding of 
our legal traditions and in bringing about a changed attitude on 
the part of bench and bar alike toward some general problem 
which the statute itself covers only in part.** In similar fashion 
the fact that a certain result, though contrary to that prescribed 
by tradition, is constantly reached in litigated cases without ob- 
jection by court or counsel is not only evidence that the legal 
tradition is changing but is itself a factor in producing that 
change. 

Thus all the materials gathered together in the opinion of the 
Chief Justice — state statutes, decisions of courts in which no 
question was raised by anyone as to the suable character of labor 
unions, a decision of the House of Lords holding English unions to 
be suable although no English statute explicitly so provided,’” 
and collateral federal legislation ***—— were properly treated as 
factors justifying the decision. They indicated what patent law- 
yers would call the state of the prior art and showed that to treat 
the labor unions in question as suable would be no revolutionary 
step but well within the legitimate function of the judicial process 
—a process of cautious development, but of development, not 
stagnation. Moreover, if the decision in the Coronado case indi- 
cates, as we believe it does, a change in the judicial attitude to- 
wards the dogma that legal personality is necessarily a legislative 
gift, its effects cannot be confined to suits under the Sherman 


the law even though it expresses that change only in the specific cases which are 
most likely to occur. See Holmes, J., in Johnson v. United States, 163 Fed. 30, 
32 (C. C. A. rst, 1908). Compare Bowers v. American Surety Co., 30 F.(2d) 244, 
247 (C. C. A. 2d, 1929), in which a public office was treated as a corporation sole 
“ after Congress had declared its policy broadly ” even though the act of Congress 
did not literally cover the case. Cf. Williams v. Rice, 30 F.(2d) 814 (C. C. A. 5th, 
1929). See also Bourne v. Keane, [1919] A. C. 815; cf. Pound, Common Law and 
Legislation (1908) 21 Harv. L. Rev. 383. 

111 For a discussion of the converse of this situation in which a broad general 
statement of the legislative policy is appended to a statute, in order that the per- 
sistence of traditional concepts will not render ineffective its purpose, see Frank- 
furter and Greene, Labor Injunctions and Federal Legislation (1929) 42 Harv. -L. 
Rev. 766, 777 et seq. 

112 Taff Vale Ry. v. Amalgamated Soc. of Ry. Servants, [tgor] A. C. 426. 

113 See note 97, supra. 
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Anti-Trust Act or to those against labor unions. The convenience 
of treating any large group as an entity for purposes of litigation is 
obvious, and after this decision no progressively minded court need 
hesitate so to treat it. Nor will the effect of the decision neces- 
sarily be confined to procedural questions. No less than the deci- 
sion in Hemphill v. Orloff previously referred to,"* it is an 
indication that the Supreme Court is now viewing the association 
problem from a realistic standpoint. Other courts are likely to 
follow its lead. 


II 


Besides dealing with the status of unincorporated associations 
at common law, Professor Warren considers at length certain 
statutes which, without incorporating such associations, confer 
upon them certain rights or impose upon them certain duties simi- 
lar to those possessed by corporations. His thesis in this connec- 
tion seems to be that every such statute is based, implicitly or ex- 
plicitly, on either the entity or the aggregate theory and that it is 
the duty of the court to determine not only the result which 
the legislature was seeking to reach but the intellectual road 
by which it was traveling, and, having ascertained that road, to 
follow it.*** 

Statutes are, it is true, generally drafted by lawyers; and our 
legal tradition that unincorporated bodies are not legal entities is 
a mode of thought so familiar to lawyers that statutes drawn by 
them are likely to be phrased in the conventional language in all 
cases in which the concrete change desired can be accomplished 
without abandoning the traditional formulae. Nevertheless, what- 
ever the thought processes of their draftsmen may be, statutes are 
enacted to achieve results, not to state legal theory. When, as a 
result of a statute such as the New York Joint Stock Association 
Act,™* the existence of large unincorporated business associations 
is not merely permitted but encouraged by the legislature, the 
result is to induce business men to do business in a manner which 
throws the members of the association into the background and 
gives to the group the appearance of corporateness. Business men 


114 Supra pp. 989-991. 
115 Warren, bk. II, c. III. 
116 New York GENERAL Associations Law (1920). 


i 
5 
=, 
4 
7 
at 
7 


DOGMA AND PRACTICE IN THE LAW OF ASSOCIATIONS 1007 


accordingly deal with it as such, and as a result have certain 
justifiable expectations with regard to their legal rights.**’ Thus, 
if they buy bonds from a New York joint stock association, they 
expect these bonds to be held negotiable if similar corporate bonds 
would be so held. A decision like that in Hibbs v. Brown, hold- 
ing the bonds of the Adams Express Company, a joint stock asso- 
ciation, negotiable despite certain technical arguments to the con- 
trary based upon the unincorporate character of the association, 
seems to the writer a commendable example of judicial realism. 
Professor Warren’s rigid adherence to the traditional formula 
leads him to disagree.**® 

Another situation, also discussed by Professor Warren, in which 
the courts have treated unincorporated bodies as legal entities, is 
that presented by the de facto corporation cases. The term “ de 
facto corporation ” is, as Professor Warren points out, used by the 
courts in several different senses.**° We shall here confine it to 
what is perhaps its most common use, as denoting associations of 
persons who have made an honest and colorable but unsuccessful 


117 The Massachusetts and New York decisions on large unincorporated busi- 
ness groups furnish an interesting contrast. The common type of such organiza- 
tions in the former state is the business trust, a group formed without legislative 
encouragement. Without formal breach with the aggregate theory, the Massa- 
chusetts courts have given these groups substantially all the advantages of corpora- 
tions and at the same time constitutional privileges with respect to taxation not 
possessed by corporations. See supra note 38. The common type of such organ- 
ization in the latter state is the joint stock company, a group authorized by the 
legislature to do business in a seemingly corporate manner. The New York courts 
have been rather less liberal in conferring upon these bodies the advantages usually 
associated with corporations, but, while in general treating them as aggregates, 
they have occasionally thought it necessary, in order to do justice, to treat them 
as entities. Professor Warren does not approve of all the Massachusetts cases, but 
it is the entity decisions of the New York court which he criticizes most severely. 
Substance, it seems, is important; form, superlatively important. 

118 Supra note 10. 

119 WARREN, at 477 et seq. Professor Warren also strenuously objects to an- 
other decision of the New York court in which a shareholder in the American 
Merchants’ Union Express Company, a joint stock company, was allowed to sue 
its president for the value of furs delivered to the company and lost in transit, the 
language of the statute which permitted suits against the president as a repre- 
sentative of the association being such as to furnish a technical argument against 
the plaintiff. Westcott v. Fargo, 61 N. Y. 542 (1875); see N. Y. Laws 1849, c. 258. 
Professor Warren’s endorsement of this technical argument is a striking illustration 
of the practical consequences of his theory. See WARREN, at 460 et seq. 

120 WARREN, at 683 et seq. 
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attempt to comply with the incorporation laws and have thereafter 
engaged in business in the manner of a corporation.’ 

It is often said that no collateral attack on the corporate char- 
acter of such bodies will be allowed; that they will be treated as 
corporations in all judicial proceedings except guo warranto. 
Professor Warren insists that this broad statement is unwarranted, 
and that such bodies will actually be treated as corporations only 
where the parties, or those through whom they claim, have dealt 
on a corporate basis or where the de facto corporation is suing in 
a tort action and the defendant objects merely to secure a delay. 
Thus limited, the doctrine has Professor Warren’s approval. Yet, 
even in this restricted form, it necessarily involves viewing as a 
legal entity a body which lacks legislative permission to incor- 
porate. For, however much we may talk about estoppel or fair- 
ness between parties who have dealt on a certain basis, it is obvious 
that if the “corporation” is defendant, judgment is rendered 
against a body unknown to statute law and the sheriff authorized 
to take on execution property which is thus necessarily treated as 
belonging to that body. If, on the other hand, the corporation is 
plaintiff, the court is treating an unincorporated body as a subject 
of rights, and doing this even in some cases in which the other 
party has not dealt with the “ corporation ” as such but merely 
injured “its” property and cannot possibly be said to be es- 
topped. 

The writer cordially agrees that the defense of lack of corpo- 
rateness is in such cases a technical one which the courts do well to 
reject, but he is unable to reconcile that notion with Professor 
Warren’s underlying thesis that it is improper for the courts to 
treat a body of men as a legal unit when there is no legislative 
authority for so doing. His discussion of the partnership cases 
would seem to indicate that he regards it as improper for the 
courts to do this even as a way of stating conclusions which they 
could properly have arrived at on other grounds consistent with 
the aggregate theory. The de facto corporation decisions cannot, 
however, be justified on the aggregate theory unless one is willing 
to treat an action brought by or against a group in the group name 
as being in substance a suit by or against the members of the 


121 Professor Warren calls such bodies “de facto corporations of the second 
class.” See WARREN, at 719 et seq. 
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group,’** something which the common law has steadily refused 
to do.*** 

Professor Warren does, indeed, say that there is an objection 
from the standpoint of public policy “to the courts predicating 
upon unauthorized corporate action the same results that would 
be predicated upon authorized corporate action ” *** but that this 
objection may be overborne by considerations of fairness. Yet 
Professor Warren’s original thesis is that if the court’s action in- 
volves treating the unincorporated body as a legal unit, as it appar- 
ently does in these cases, it involves a usurpation of legislative 
power. Courts cannot usurp such power simply because by doing 
so they can render a decision which will do justice as between the 
parties. But it seems that the doctrine of de facto corporations, 
even in the narrowest form in which it can be stated with any 
regard to what the cases hold, involves the rejection, pro tanto, of 
this traditional objection of usurpation. 

It may be suggested, however, that the tendency to treat unin- 
corporated bodies as legal entities by reason of their factual sim- 
ilarity to corporations overlooks the fact that, as Judge Learned 
Hand puts it, “ in the case of corporations themselves, in recent 
times the tendency has been rather to emphasize their aggregate 
character than their fictitious personality, an exotic in any case in 
English law.” **° It is unquestionably true that there is a strong 
tendency today among legal scholars to reject the fiction theory 
and to view the corporation realistically. This method of ap- 
proach has led toa lively debate. One school of thought maintains 
that group personality is a reality which the law properly recog- 
nizes in the case of corporations but perversely refuses to recognize 
in the case of unincorporated associations insofar as it denies that 
such associations are legal entities.‘*® Another school insists, on 
the contrary, that it is only natural persons who can be the real 
subjects of rights and duties, and that the corporate entity is a 
mere shorthand device — a convenient bit of legal technique which 


122 Cf. Sturges, supra note 84, at 399 et seq. 

123 Dunham v. Shindler & Co., 17 Ore. 256, 20 Pac. 326 (1889); see WARREN, 
at 42, 48. Moreover, in actions against a de facto corporation only the “ entity ” 
assets may be taken on execution. 

124 WARREN, at 733-34. 

125 Fx parte Edelstein, supra note 100, at 638. 

126 Laski, supra note 9; MAITLAND, Introduction, supra note 8. 
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enables us to state with brevity what are in reality extremely com- 
plex legal relationships between human beings.’ 

The theory that no association, incorporated or unincorporated, 
is a real entity, like the theory that all associations are entities, 
breaks down the sharp division which tradition has made between 
incorporated and unincorporated bodies. By asserting that the 
entity is real, the former tends to the conclusion that the courts 
should recognize its reality regardless of incorporation, the latter, 
by treating the entity theory as a convenient device for expressing 
complicated legal relationships in simple form, tends to the con- 
clusion that if the device is useful in the case of incorporated 
groups, it is likely to be equally useful in the case of unincorpo- 
rated groups. One is naturally reluctant to conclude that courts 
are permitted to write their opinions in shorthand when dealing 
with chartered groups but must stick to laborious longhand when 
writing of unchartered associations.’* 

Both views lead us away not only from the fiction theory but 
from the concession theory as well. For, instead of asking what 
an association really is, that theory bids us turn our eyes away 
from the fact of association and look rather for the presence or 
absence of sovereign approval. This would be intelligible if the 
modern state were actually so fearful of subordinate groups that 
it sought to suppress all those formed without a charter indicating 
legislative approval. On the contrary, it not only permits unin- 
corporated groups to exist but, as we have seen, even encourages 
them.’ In fact, the theory that only the legislature can create a 
legal entity has little effect either in discouraging the formation of 
unincorporated groups or in limiting the scope of their activities. 
Its effect is rather to put a somewhat arbitrary limit on the con- 
cepts which judges may employ in dealing with cases involving the 
activities of unincorporated groups. Thus the traditional formula 
no longer operates as a command to the citizen not to act in a cer- 
tain way, but merely as a command to the judges not to think in a 


127 Hohfeld, The Individual Liability of Stockholders and the Conflict of Laws 
(1909) 9 Cor. L. Rev. 492, (1910) 10 Cor. L. Rev. 283, 520. This view seems 
open to Geldart’s criticism that it substitutes the fictitious contract for the fictitious 
person. Geldart, Legal Personality (1911) 27 L. Q. REv. go, 98. 

128 See Hand, J., in Jm re Samuels & Lesser, 207 Fed. 195, 198 (S. D. N. Y. 
1913). 
129 Supra p. 1006. 
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certain way, or at any rate not so to express their thoughts as to 
make it apparent that they are thinking in that way. Such control 
of the judicial process is plainly no part of the legislative function. 
Hence the traditional theory must, if defended at all, be defended 
not on the basis of the separation of powers but on the basis of 
tradition and of practical convenience. 


It seems reasonably clear that the legal theory that unincor- 


porated groups are, for many purposes, to be treated as aggregates 
rather than as entities is too strong to be overthrown. That tradi- 
tion is ingrained in the legal profession, and, whatever its defects, 
it does have the merit of throwing into bold relief the unlimited 
personal liability of the members of such groups for acts which 
they have expressly or impliedly authorized.**° Dean Ames’ at- 
tempt to legislate it out of existence in the case of partnerships has 
proved abortive, and our partnership law has now in many states 
been codified by a Uniform Act which, although providing for 
many of the results to which the entity theory would lead, pur- 
ports to adopt the aggregate concept. 

Nevertheless, there are, as we have seen, situations in which 
what seems a just result can most readily be attained by treating 
such groups as entities. We have seen also that there is substan- 
tial authority for so doing, some of it dating back at least a hun- 
dred years.*** Thus, tradition cannot be said clearly to support 
the view that unincorporated groups will never be viewed by the 
courts as entities. Yet to adopt the entity concept for some pur- 
poses and not for others leads to confusion; and since the aggre- 
gate theory is not likely to be abandoned, it might be adhered to 
throughout in order that the law may be clear and predictable. 
Clarity and predictability are unquestionably important con- 
siderations, so important, indeed, that it may be worth while to 
decide a certain number of cases in a seemingly unjust way in 
order that our legal rules may attain these desirable objects. But 
that clarity and predictability could in fact be attained by requir- 
ing the courts in dealing with unincorporated bodies to eschew all 
use of the entity concept, may well be doubted.*** Even if the 

130 See Lewis, supra note 80, at 165. See also WARREN, 293 et seq. 

181 Warner & Post v. Griswold, 8 Wend. 665, 666 (N. Y. 1832) ; Srory, Equiry 
JurispicTIon (1st ed. 1836) § 680. See also Pierce v. Jackson, 6 Mass. 242 (1810). 


182 Compare Professor Sears’ view: “... it is more accurate to say that 
most, if not all, courts make use of both theories when convenient as devices for 
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courts should rigidly refrain from considering an unincorporated 
group as an entity, we should still be unable to predict with ac- 
curacy the extent to which they would find or invent other concepts 
with which to protect such a group. 

How far does the aggregate theory differentiate “tenancy in 
partnership ” at common law from ordinary joint tenancy with 
respect to the rights and duties of the individual partners and their 
separate and firm creditors? *** What answer does it give as to 
the relative rights of creditors of the old and new firm when a 
partnership changes its membership but continues to do business 
without a dissolution? ** Can we without making use of the 
entity concept treat a contract between firms having a common 
member as in some manner binding? (Can we extend the doctrine 
of representative suits to actions at law without either permitting 
personal judgments against absentees contrary to traditional no- 
tions of due process or without so limiting the effect of the judg- 
ment that we can scarcely escape the conclusion that it is in reality 
a judgment against the entity alone? Can we find any other than 
the entity concept which will enable us to do justice in the case of 
de facto corporations? 

To such questions as these the decisions and other legal writings 
which purport to accept the aggregate concept with severe con- 
sistency, return most uncertain responses. The fact is that, 
although certain high-sounding generalizations about bodies cor- 
porate and unincorporate have come down to us from an earlier 
time, our actual law of associations and particularly of business 
associations is comparatively modern. The Blackstonian formula, 
“it is the will of the king that erects the corporation ”’ still rever- 
berates in our ears, but if we turn to the Commentaries for 
guidance as to specific problems of business association law we 
shall be grievously disappointed. For we shall find there only the 


rationalizing results which they seek to reach. If the courts would only frankly 
avow what seems to be the truth probably there would be less confusion than there 
is to-day.” (1929) 23 Inv. L. Rev. 483, 484. 

183 Tt was primarily to end the “ difficulties and confusions” in that part of 
the common law of partnership that the Uniform Partnership Act was drawn up. 
See Lewis, supra note 80, at 170. 

184 The unsatisfactory results which the courts have reached in applying the 
aggregate theory to this situation are pointed out in Lewis, The Uniform Partner- 
ship Act (1915) 24 YALE L. J. 617, 634 et seq. 
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most casual mention either of the partnership or of the business 
corporation; **° and, although we shall find a chapter on cor- 
porations in general, many of the rules of corporation law there 
laid down are the direct opposite of those which prevail today.*** 

Business on anything like its present scale is a modern phenom- 
enon, and our law of business associations is necessarily modern 
and as yet in process of development. As to much of it, the time © 
has not come to ask for certainty. That quality, so far as it is 
attainable in a changing world, will doubtless come; but we ven- 
ture the prediction that it will not come through rigid adherence 
either to the aggregate or to the entity formula, but rather by the 
gradual clarification of the law applicable to specific situations. 

As Professor Warren says, the aggregate theory of associations 
is a familiar mode of thought. In the case of unincorporated asso- 
ciations, it is the mode of thought which tradition has made the 
most familiar in legal thinking. Thus, it seems likely that courts 
will adhere to it in the immediate future as they have done in the 
immediate past, especially in the case of the smaller groups; but 
they will feel free, where required by the realities of the situation, 
to discard it in favor of the entity theory, an equally familiar mode 
of thought. 

In the case of incorporated bodies, on the other hand, it is the 
entity theory with which our law is most familiar. Nevertheless 
for a hundred years and more courts have felt free, when it seemed 
to them desirable, to discard the entity theory **’ and to treat 
the corporation as in substance an aggregate of individuals. The 


185 y Bt. Comm. 467-85; cf. 3 id. 437. 

186 He says, for example, that a corporation acts and speaks only by its com- 
mon seal, that it cannot be made defendant in an action for battery, that it can- 
not commit a crime nor be an executor, that on dissolution all debts to or from a 
corporation are extinguished, and that the title to its real estate reverts to the 
grantor. Ibid. at 475-77, 484. 

187 The earliest case is probably Bank of United States v. Deveaux, 5 Cranch © 
61 (U.S. 1809). It is frequently said that the “ corporate fiction ” is disregarded 
only when the corporate privileges have been abused. See Wormser, Piercing the 
Veil of Corporate Entity (1912) 12 Cox. L. Rev. 496; Canfield, The Scope And 
Limits of The Corporate Entity Theory (1917) 17 Cox. L. Rev. 128; BALLANTINE, 
PrivATE CorPORATIONS (1927) 26 et seg. This view is clearly too narrow. Thus 
the Supreme Court has, on occasion, disregarded the fiction in taxation cases in 
order to avoid injustice to the corporation. Southern Pac. Co. v. Lowe, 247 U. S. 
330 (1918). See also Industrial Research Corp. v. General Motors Corp., 29 F.(2d) 
623 (N. D. Ohio 1928). 
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freedom with which incorporation can be attained today, even 
where, as in the case of the one-man company and the subsidiary 
corporation, there is no factual distinction between corporation 
and stockholder, has encouraged the courts in this increasing 
tendency to override the corporate conception.*** 

Thus the bright line which traditionalists seek to draw between 
bodies corporate and unincorporate is, in the living law of today, 
a blurred one. Two separate lines of tradition are converging. 
Whether they will ever wholly unite only the future can determine. 
But with the Supreme Court vigorously asserting its right to 
render judgment against an unincorporated body,** and at the 
same time seeking to “‘ guard against the corporate fiction becom- 
ing a non-conductor in the wrong place,” **° the attempt to keep 
the two lines wholly apart seems foredoomed to failure. A power- 
ful argument by a scholar who is an acknowledged master in his 
field — and such is Professor Warren’s treatise — may exert a 
strong influence upon the course of the law. It can hardly bring 
about a complete reversal of the direction in which the current of 
legal development is flowing. 


E. Merrick Dodd, Jr. 
Harvarp Law ScHooL. 


138 See, e.g., Davis v. Alexander, 269 U. S. 114 (1925). For additional cases 
see Ballantine, Separate Entity of Parent and Subsidiary Corporations (1925) 14 
Cauir. L. Rev. 12. In some cases the parent corporation has been held liable on 
the ground that the subsidiary was its agent. Of course one corporation may act 
as agent for another which owns its stock; but in most of the cases in which the 
agency theory has been propounded the subsidiary was clearly acting for its own 
benefit if we admit that it has an existence separate from that of the parent cor- 
poration. Calling it an agent is, therefore, unjustifiable if the separate entity 
theory is to be respected, unnecessary if it is to be disregarded. Among the im- 
portant recent cases which recognized the fiction that parent and subsidiary are 
separate entities, see Berkey v. Third Avenue Ry., 244 N. Y. 84, 155 N. E. 58 
(1926). 

189 United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922). 

140 “ Twice lately I have had to guard against the corporate fiction becoming 
a non-conductor in the wrong place.” Letter of Holmes, J., quoted by Wormser, 
Tue DiIsREGARD OF THE CORPORATE FICTION (1927) 9. 
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CONGRESSIONAL REAPPORTIONMENT * 


“ Representatives and direct Taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective Numbers, . . . excluding Indians not taxed. ... The 
actual Enumeration shall be made within three Years after the first 
Meeting of the Congress of the United States, and within every subse- 
quent Term of ten Years, in such Manner as they shall by Law direct. 
The Number of Representatives shall not exceed one for every 
thirty Thousand, but each State shall have at Least one Repre- 
sentative; .. 


N° group of persons is more vitally concerned with the prob- 
lem of Congressional reapportionment than the bar.? Laws 
are inevitably affected by the composition of the law making body. 
Loyal obedience to statutes depends largely upon the widespread 
conviction that they were justly enacted, and this conviction is 
seriously weakened by an unfair allotment of representatives. 
Taxation with under-representation is only somewhat less unac- 


ceptable than taxation without representation. In recognition of 
these principles, every previous reapportionment of the national 
House of Representatives was made before the close of the second 
year after acensus. Yet Congress has failed to make a new reap- 
portionment based on the census of 1920. The House is still 


* I am greatly indebted to Professor Edward V. Huntington of Harvard Univer- 
sity for assistance in connection with the mathematical parts of this paper. 

1 U.S. Const. Art. I, § 2 (italics inserted) ; see Story, J., in Prigg v. Pennsyl- 
vania, 16 Pet. 539, 619 (U.S. 1842). Section 2 of the Fourteenth Amendment uses 
this slightly different language: “ Representatives shall be apportioned among the 
several States according to their respective numbers, counting the whole number 
of persons in each State, excluding Indians not taxed.” (Italics inserted.) The 
difference in wording is probably not material. By Art. II, § 1, clause 2, each state 
is entitled to a number of presidential electors equal to the number of its Senators 
and Representatives. Thus reapportionment has an important bearing upon presi- 
dential elections. An amendment regulating the ratio of apportionment and the 
size of the House was submitted by Congress in 1789 but failed of ratification by 
three-fourths of the states. 1 Stat. 97; 2 Ann. Conc. 1984. 

2 Official documents. The House committee hearings constitute a useful source 
of information concerning the problem of reapportionment, although some of the 
mathematical arguments must be read with caution. Hearings before the Com- 
mittee on the Census, House of Representatives, on H. R. 13471, 69th Cong. 2d 
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organized according to the census of 1910, so that the recent great 
shifts of population, notably to California and the centers of the 
automobile industry, remain disregarded in Congress, and in the 
Electoral College as well. In many states the situation resulting 
from neglect or unfair discrimination in the demarcation of legis- 
lative districts is perhaps even worse.* We are permitting the 
streams of legislation to become poisoned at the source. 

The long failure of Congress to perform its constitutional duty 
of reapportionment invites attention to three questions: first, the 
possibility of compelling Congress to act and the legal conse- 
quences of its continued inaction; secondly, the best method of 
securing a just apportionment; thirdly, the validity of the pro- 
posed enabling act establishing a permanent scheme of apportion- 
ment to be put in effect by the president or some other high 
official soon after the census of 1930 and after subsequent enumer- 
ations, whenever Congress itself fails to reapportion.* 


Sess., Jan. and Feb., 1927, 68 Conc. Rec. 15 (1926) (cited hereafter as 1927 Hear- 
ings) ; Hearing before the Committee on the Census, House of Representatives, on 
H. R. 130, 7oth Cong. 1st Sess., Feb., 1928, 69 Conc. Rec. 21 (1927) (cited here- 
after as 1928 Hearings). See also H. R. Rep. No. 1137, 70th Cong. 1st Sess., April 4, 
1928; H. R. Rep. No. 2010, 7oth Cong. 2d Sess., Jan. 5, 1929; Sen. Rep. No. 2, 71st 
Cong. 1st Sess., April 23, 1929; 70 Conc. Rec. (adv.) 1572 (list of references), 5159 
(March 2, 1929); 7z Conc. Rec. (adv.) 92 (April 18, 1929), and items indexed 
sub Reapportionment of Representatives. 

Bills introduced in Congress include: H. R. 13471, 69th Cong. 2d Sess., 68 Conc. 
Rec. 15 (1926) ; H. R. 17378, 69th Cong. 2d Sess., 68 Conc. Rec. 5288 (1927) ; H. R. 
130, 70th Cong. 1st Sess., 69 Conc. Rec. 21 (1927); H. R. 11725, 7oth Cong. 2d 
Sess., 69 Conc. Rec. 4054 (1928). The latest bill is S. 312, 71st Cong. 1st Sess., 
70 Conc. Rec. 248 (1929), recommended by the Senate Committee on Commerce, 
discussed infra pp. 1044-45. Figures for each apportionment are given in the Wortp 
ALMANAC (1929) 284, 861. 

Technical discussions. The mathematical aspects of the problem are covered in 
Huntington, The Apportionment of Representatives in Congress (1928) 30 TRANs. 
Am. Marts. Soc. 85. See also (1928) 67 SctENCE 509-10, 581-82; (1928) 68 
ScIENCE 579-82; (1929) 69 ScIENCE 163-65, 272, 357-58, 471-73. 

8 See notes 10, 12, 13, infra; cf. note 4(2), infra. For a statement in popular 
form, see Welsh, Government by Yokel (1924) 3 AMERICAN MERCURY 199. 

* Among interesting problems not discussed herein are: (1) Should the size of 
the House be limited to its present number, 435, which makes our representative 
districts much larger than those in other democratic countries? See 1927 Hearings 
117, et seq., 140 et seq., 157 et seq.; 1928 Hearings 32 et seq. 

(2) What is the power of Congress to prevent gerrymandering of districts within 
the states? Apportionment acts since 1862, beside that of 1842, have required each 
representative to be elected from a district composed of contiguous and compact 
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I 
THE LEGAL CONSEQUENCES OF FAILURE TO REAPPORTION 


The failure of Congress to agree upon a plan for revising the 
last apportionment of 1911 may possibly continue beyond the 
census of 1930. May the courts then compel action by Congress, — 
or declare that its inaction renders invalid not only legislation but 
also presidential elections carried out under the obsolete arrange- 
ment of membership in the House and the Electoral College? 

Congress is under a mandatory constitutional duty to reappor- 
tion. But the violation of such a duty does not always confer 
power upon the courts to compel its performance.* Several clauses 
of the Constitution impose what may be called imperfect obliga- 
tions. They define the duty but withhold the sanction. Thus, a 
fugitive from justice in one state is required to be delivered up 
on demand of its governor if he is found in another state, but the 
fulfilment of this obligation is left entirely to the authorities of the 
second state and cannot be judicially enforced.® Again, the United 
States guarantee to every state a republican form of government, 


but it is for Congress, not the courts, to decide whether any novel 
institution in a state is unrepublican.?” —The members of the House 
of Representatives are to be chosen by the electors qualified to 
vote for the most numerous branch of the state legislature, but if 
there be no provision in the state constitution for such a legislature 


territory and containing as nearly as practicable the same number of individuals 
(with a provision for representatives at large in specified exceptional situations). 
See notes 25, 28, infra. Despite the opinion to the contrary expressed in 1927 
Hearings 110, it seems probable that Congress has this power under the Constitution, 
Art. I, § 4, authorizing it to regulate the places and manner of holding elections for 
representatives. See Ohio ex rel. Davis v. Hildebrant, 241 U.S. 565 (1916) ; United 
States v. Gradwell, 243 U. S. 476, 482 (1917); cf. Newberry v. United States, 256 
U. S. 232 (1921). The House under its power to judge of the qualifications of its 
members might deny a seat to a person elected from a district which had been 
unfairly set off in violation of the federal act. The correction of such abuses, how- 
ever, has thus far been left to local public opinion. 

5 See Finkelstein, Judicial Self-Limitation (1924) 37 Harv. L. Rev. 338; Weston, 
Political Questions (1925) 38 Harv. L. Rev. 296; Finkelstein, Further Notes on 
Judicial Self-Limitation (1925) 39 Harv. L. REv. 221. 

6 Kentucky v. Dennison, 24 How. 66 (U. S. 1860). 

7 Pacific States Tel. & Tel. Co. v. Oregon, 223 U. S. 118 (1912); Ohio ex rei. 
Davis v. Hildebrant, 241 U.S. 565 (1916). 
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no Congressmen can be chosen.* It seems probable that the duty 
to reapportion is a similarly imperfect obligation, and that the 
courts cannot compel a law for that purpose any more than they 
could compel Congress to impose taxes ° in order to pay judicial 
salaries if Congress preferred to leave the treasury empty. 

This position is supported by the recent Illinois case of Fergus 
v. Marks,” which arose out of the failure of the Illinois legislature 
to reapportion senatorial districts since 1901, although its con- 
stitution requires decennial revision." The petition of a citizen 
and taxpayer for a writ of mandamus to compel the members of 
the legislature to meet and apportion the state in accordance with 
the constitution was denied on the ground that the judiciary could 
not exercise control over a codrdinate branch of the government. 
The Supreme Court of the United States would be equally reluc- 
tant to issue a mandamus against all the members of the Senate 
and the House of Representatives. 

As a natural consequence, the Supreme Court would also prob- 
ably decline to hold that legislation by an unrevised House of 
Representatives or elections by an unrevised Electoral College 
were invalid.** After the defeat just described, the same Illinois 


8 See McReynolds, J., in Newberry v. United States, 256 U.S. 232, 249 (1921). 

® Yost v. Dallas County, 236 U. S. 50 (1915); Myers v. English, 9 Cal. 341 
(1858). 

10 321 Ill. 510, 152 N. E. 557, 46 A. L. R. 960 (1926). The A. L. R. Note 
reports this as the only case of the sort. That mandamus does not lie to compel 
performance of other legislative duties, see Fouracre v. White, 30 Del. 25, 52, 102 
Atl. 186, 197 (1917); Watkins v. Watkins, 2 Md. 341, 356 (1852); State ex rel. 
Abel v. Gates, 190 Mo. 540, 555, 89 S. W. 881, 884 (1905); Person v. Doughton, 
186 N. C. 723, 725, 120 S. E. 481, 483 (1923); Henry v. Cherry, 30 R. I. 13, 38, 
73 Atl. 97, 107 (1909). 

11 For state apportionment provisions, see InpEx Dicest or State ConstitTu- 
TIONS (1915) 862 et seg., prepared for the New York Constitutional Convention 
Commission. 

12 Although there are many conflicting decisions in the state courts on the 
judicial power to declare an apportionment act invalid, the cases are clear that the 
courts will not act unless there is a gross abuse of legislative discretion. No case 
has been found in which an apportionment, originally valid like the federal scheme 
of 1911, has been held invalid because the constitutional period for revising it had 
gone by. The only cases in which the point appears to have been raised are Fergus 
v. Kinney, 164 N. E. 665 (Ill. 1929), and People v. Clardy, 165 N. E. 638 (Ill. 1929). 
The authorities are collected in Notes (1919) 2 A. L. R. 1337; (1927) 46 A. L. R. 
964; Finkelstein, Judicial Self-Limitation (1924) 37 Harv. L. Rev. 358. In the 
absence of decisions by the Supreme Court, especial interest attaches to the opinion 
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taxpayer, in Fergus v. Kinney,'* asked leave to file a bill in equity 
to restrain the state treasurer from paying the salaries and ex-_ 
penses of the next legislature on the ground that its members 
would not be validly elected. He lost again. The court said that 
the legislature had uncontrolled discretion as to the performance 
of its mandatory duties. What might not be done directly by 
mandamus, could not be attained indirectly by injunction. The 
people have no remedy save to elect a general assembly which will 
perform its duties. The under-represented population of Chicago 
must console itself with the words of Mr. Justice Holmes: 


“Tt must be remembered that legislatures are ultimate guardians of 
the liberties and welfare of the people in quite as great a degree as the 
courts.” *4 


If the validity of the continuance of the Congressional appor- 
tionment of 1911 were similarly tested, it seems probable that the 
Supreme Court of the United States would declare that reappor- 
tionment is a political question with which it has no concern. An 
ingenious argument to the contrary has been made by Professor 
W. S. Myers, of Princeton University, who suggests that a close - 
presidential election could be successfully contested in the courts 
on the ground that a different result would have been reached if 
the distribution of the Electoral College had been altered by a_ 
proper reapportionment.” Such an argument would carry us very 
far. It must rest on the assumption that the apportionment of 
1911 became invalid at some definite date, for instance, March 4, 
1923, when the first Congress chosen after the 1920 census ad- 
journed. It would then follow that all legislation enacted since 
that date was void and could be disobeyed with impunity. 
Furthermore, no subsequent Congress could make a new appor- 
tionment since none could be validly elected. The courts them- 
selves would have to take over the function of reapportioning 
Congress, and decide the size of the House and the comparative 


of Mr. Justice Peckham while on the New York bench, in People ex rel. Carter v. 
Rice, 135 N. Y. 473, 498, 31 N. E. 921, 925 (1892). 

13 164 N. E. 665 (Ill. 1929). Accord: People v. Clardy, supra note 12, where 
the court upheld a concealed weapons statute enacted in 1925 by an unrevised 
legislature, which was stated to be a de jure body. 

14 Missouri, K. & T. Ry. v. May, 194 U.S. 267, 270 (1904). 

15 An Unconstitutional President? (1928) 226 No. Am. Rev. 226. 


j 
i 
4 
i 
q 
q 
i 
4 
q 


HARVARD LAW REVIEW 


1020 


merits of competing schemes. They would then have to order the 

“redistricting of the states and a new election of presidential elec- 
tors and representatives, and see to the enforcement of their de- 
crees. If the Congress elected under the old apportionment per- 
sisted in sitting, the persons elected under court orders would have 
to gain possession of the chamber by judicial process if they could 
find marshals to execute it. Such a picture is a sufficient answer to 
this interesting argument. 

Yet, although no legal consequences will follow from the con- 
tinued delay of Congress in performing its constitutional duty, the 
practical consequences will become increasingly undesirable. In 
a republic, laws gain their chief sanction from the consent of the 
governed. As soon as the feeling becomes widespread that these 
laws are the result of the violation of the Constitution by those who 
are most clearly bound to respect it, the moral support of law will 
gradually weaken. Although it cannot be compelled, reapportion- 
ment immediately after the 1930 census is a political obligation. 
Fortunately, Congress has recently shown a renewed determina- 
tion to legislate on this subject. In so doing, it is doubly important 
that a satisfactory statute be enacted, as a permanent solution of a 
long standing federal problem and as an effective example of fair- 

_ness to the states. 


II 
Tue Best METHOD OF REAPPORTIONMENT 


The complexities of the problem of equal apportionment were 
not realized by the framers of the Constitution or indicated by its 
brief language.*® As soon as the census of 1790 had been taken 
and Congress tried to redistribute seats in the House, it had im- 
mediate difficulty. It began by selecting the constitutional mini- 
mum of 30,000 as the size of each district. If the population of 
each state had been an exact multiple of 30,000, the task would 
have been easy. But what should be done when Vermont had 
85,532, New Jersey, 179,556, Virginia, 630,558, and so on? 


16 See note 1, supra. Debates on apportionment in the Constitutional Conven- 
tion are indexed in 3 FARRAND, RECORDS OF THE FEDERAL CONVENTION (1911) 634. 
The only references to fractions are casual and indicate that they were disregarded. 
1 id. 559, 587; cf. 3 id. 260. See also Feperatist No. liv. (1788). 
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These irregular numbers presented no obstacle to an equal appor- 
tionment of direct taxes, since the amount to be divided would be 
so large that each state could be allotted its exact share, except for 
fractions of a cent which would irritate nobody.” But the simple 
arithmetical solution of giving 2.851 representatives to Vermont, 
5.98 to New Jersey, and 21.018 to Virginia, would not work. Con- 
gressmen could not be conveniently cut up. It was evident that 
each state must be given either too many or too few representa- 
tives, and never the exact number required by the Constitution. 
The same irregularities have, of course, appeared in every subse- 
quent census. The vital issue was, what to do with these varia- 
tions from exact equality? 


UNSUITABLE METHODS USED BEFORE 1910 


Three different solutions of this problem of fractions were tried 
before 1910. 

1. Method of Rejected Fractions. The easiest solution was 
to disregard the fractions entirely. This was done in the appor- 
tionments based on the enumerations of 1790 to 1830 inclusive.*® 
Congress divided the population of each state by the “ fixed ratio ” 
(33,000 in 1792), and gave to that state the number of repre- 
sentatives expressed by the integer in its quotient, without refer- 
ence to the fractions,*® except that each state with a quotient below 
1.00 received one representative. This, of course, meant great 
inequalities between states. It is wrong to say that part of the 
population of some states was unrepresented, for every inhabitant 


17 See 1 Story, ConstiTuTIon (sth ed. 1891) § 677. For examples of the com- 
parative ease with which direct taxes were apportioned, see 3 Stat. 53. (1813) ; 
3 id. 64 (1813); 12 id. 294 (1861). See also 5 Srat. 453 (1841), providing for a 
refund to the states of the surplus proceeds from public lands in proportion to their 
federal representative populations. Cf..5 Stat. 55 (1836). The equality of either 
a direct tax or a refund could be made absolute if an irregular total were fixed, con- 
stituting an exact number of dollars per inhabitant. 

18 The first five apportionments were as follows: 1 Strat. 253 (1792), ratio 
33,000; 2 Stat. 128 (1802), 33,000; 2 STAT. 609 (1811), 35,000; 3 STAT. 651 (1822), 
40,000; 4 STAT. 516 (1832), 47,700. In all these acts, each state was given a specific 
number of representatives without description of the method. 

19 Thus of the three states mentioned, supra p. 1020, with a ratio of 33,000 Ver- 
mont received 2 members for an exact quotient of 2.592, New Jersey 5 for 5.441, 
and Virginia 19 for 19.108. 
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was in some Congressional district, but these districts were very 
unequal *° and the whole population of a state with relatively large 
districts was under-represented. The adoption of the Method of 
Rejected Fractions carried out the views of Jefferson, who had per- 
suaded Washington to give the first presidential veto against a 
previous apportionment bill, based largely on the method after- 
ward used in 1840." Chief Justice Marshall closes his narrative 
of this contest with the optimistic words: ‘“‘ Thus was this inter- 
esting part of the American Constitution finally settled.” ** 

The obviously great inequalities of the Method of Rejected 
Fractions were vigorously attacked by Daniel Webster in 1832. 
He urged a method which would assign an additional reprsenta- 
tive to each state with a large fraction.”* Although his precise 


20 Thus, in 1792, a Vermont district contained 42,766 inhabitants, a New Jersey 
district 35,911, and a Virginia district only 33,187. 

21 In 5 Wririncs oF THomas Jerrerson (Ford ed. 1895) 493 et seqg., will be 
found his Opinion on the Bill Apportioning Representation, April 4, 1792; and his 
Draft of President’s Message Vetoing Apportionment Bill, April 5, 1792. See also 
1 Story, ConstiTruTIon 495n. Hamilton’s opinion is printed in 8 Hammton, Works 
(Lodge ed. 1904) 96. For Washington’s veto message, see 3 ANN. Conc. (1792) 
119; 5 MarsHALL, Lire or WasHINGTON (1807) 324n. Marshall, at 318 et seq., 
gives a concise account of the controversy and the various bills before Congress. 
The House debates in 1791 and 1792 over the first apportionment law are in 3 ANN. 
CONG. 200 et seq., 208, 243 et seq., 254 et seq., 331 et seq., 403, 407 et seq., 415, 418, 
473, 480, 482, 539 et seqg., 550. The Senate debates are not reported. 

The bill vetoed by Washington, printed in 3 Ann. Cone. (1792) 540, began with 
a fixed ratio of one representative per 30,000 inhabitants, but gave an additional 
member to each state with a fraction exceeding one-half (except New York, in 
order to keep the total down to 120 members). 

22 5 MARSHALL, Lire oF WASHINGTON 324. 

23 y Srory, ConstiruTION s5o0on.; see the abridged account in 14 WEBSTER, 
WRITINGS AND SPEECHES (1903) 144. 

Webster’s plan fixed a size for the House in advance, divided this into the 
total national “ representative population,” and used the quotient as his fixed 
ratio. He then divided the population of each state by this ratio, and assigned an 
additional representative for each fraction over one-half. The trouble was that 
this plan would produce a House of a different size from that chosen in advance. 
For example, it will be found to be impossible, by this plan, to apportion 8, 9, 10, 
II, or 12 seats to five states with populations of 8000, 3006, 3004, 3002, 2988. 

The account of the Webster criterion given in 1927 Hearings 81 confuses this 
test with a test similar to Test 1F, infra note 26, proposed by Professor James Dean 
in 1832. Sen. Doc. No. 119, 22d Cong. 1st Sess., April 5, 1832. 

Examples given in Huntington, supra note 2, at 96, show that even when the 
exact number of votes, including fractions, belonging theoretically to any state is 
precisely known, this knowledge is not of itself sufficient to determine the proper 
number of representatives to be apportioned to that state. The proper apportion- 
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method was faulty, he did state the correct principle for inter- 
preting cy prés the apportionment clause of the Constitution: 


“ The Constitution, therefore, must be understood, not as enjoining 
an absolute relative equality, — because that would be demanding an 
impossibility, — but as requiring of Congress to make the apportionment 
of representatives among the several states according to their respective 
numbers, as near as may be. That which cannot be done perfectly must 
be done in a manner as near perfection as can be. . . . In such a case 
approximation becomes a rule. . . .*4 


2. Method of 1840. The 1840 census was followed by the 
adoption of a method which somewhat resembled Webster’s plan. 
After fixing a ratio of one representative for every 70,680 persons, 
Congress provided that each state having in its quotient “ a frac- 
tion greater than one moiety of the said ratio ” should be assigned 
an additional representative; and in accordance with this calcula- 
tion specified the number of representatives for each state.** This 
method was never used again. 

Beside failing to measure inequalities scientifically, the two 
methods of Rejected Fractions and of 1840 were open to two 
serious objections. First, they were subject to a defect called the 
“ population paradox.” ** That is, startling fluctuations in the size 


ment of an integral number of representatives to a particular state may differ by 
several units from the number obtained by simple proportion; and this is true 
regardless of which method of apportionment is adopted. Furthermore, this 
“ nearness-to-the-quota ” test for single states is incompatible with the same test 
applied to groups of states. The test is therefore unworkable in any form. 

24 x Story, CONSTITUTION 504n. (italics in original). The same construction 
was urged by Representative Niles in 1791. 3 ANN. Conc. 246 (1791). Webster’s 
report, which led to the insertion of the words, “as nearly as may be” in many 
state apportionment provisions, is much cited in state decisions. See notes 11, 12, 
supra. 

25 § Stat. 491 (1842). 

26 The following is a list of methods which are subject to the “ population 
paradox.” All these methods assume a “ fixed ratio” of population per representa- 
tives and allow the size of the House to come out as it may. 

Rule 1F. Method of Harmonic Fractions. Divide the population of each state 
by the “ fixed ratio,” say 250,000, and let x be the largest whole number in the 
quotient ; then assign x or x + 1 representatives according as the quotient lies below 
or above the harmonic mean of x andx +1. (The harmonic mean of two numbers 
is twice the product divided by their sum; for 16 and 17 it is 16.4848.) 

Rule 2F. Method of 1840. Divide as above; then (except when x is 0) assign 
x or x +1 representatives according as the quotient lies below or above the arith- 
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of the House might occur without relation to any change in the 
total population of the country and with no alteration in the 
“fixed ratio of population per representative.” The size of 
the House might even decrease considerably, although the total 
population had largely increased. 

Secondly, these two methods left the size of the House undeter- 
mined until the whole calculation had been completed. As the 
rapidly increasing population of the country produced a larger 
and larger membership, the physical limits of the chamber, the 
inconvenience of discussion in a large group, and other reasons, 
created a strong desire to maintain in successive reapportion- 
ments an approximate maximum of membership for the entire 
country.*” Consequently, the emphasis has shifted from the size 


metic mean of x and x+1. (The arithmetic mean of two numbers is half their 
sum ; for 16 and 17 it is 16.5000.) 

Of these two methods, 1F will tend to give a larger House and 2F a smaller. 
For example, if the population of a certain state is 4,123,000 and the fixed ratio is 
250,000, the quotient is 16.4920, so that the state would receive 17 seats under 
Rule 1F and 16 seats under Rule 2F. 

Rule 3F. Method of Included Fractions. Divide as above, and assign x + 1 
representatives to the state. 

Rule 4F. Method of Rejected Fractions. Divide as above, and (except when 
x is ©) assign x representatives to the state. 

Of these two methods, 3F will tend to give a House even larger than 1F, and 
4F will tend to give a House even smaller than 2F. A fairer rule, giving a House 
intermediate in size, is the following: 

Rule F. Method of Geometric Fractions. Divide as above, and assign x or x + 1 
representatives according as the quotient lies below or above the geometric mean 
of xandx+1. (The geometric mean of two numbers is the square root of their 
product, for 16 and 17 it is 16.4924.) 

Apportionments according to Rules 1F, 2F, and F, will satisfy, respectively, the 
following Tests, 1F, 2F, and F, which are directly suggested by the idea of a 
“ fixed ratio.” 

Test 1F. In each state, the absolute difference between the congressional district 
and a standard number, say 250,000, should be as small as possible. 

Test 2F. In each state, the absolute difference between the number of repre- 
sentatives per unit population and a standard number, say 4 representatives per 
million inhabitants, should be as small as possible. 

Test F. In each state, the relative difference between the congressional district 
and the standard value (say 250,000), and also the relative difference between the 
number of representatives per unit population and the standard value (say four 
per million), should be as small as possible. (Here the relative difference between 
two numbers is obtained by dividing the larger number by the smaller and noting 
the excess over unity.) 

No corresponding tests are known for Rules 3F and 4F. 

27 See note 4(1), supra. 
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of an ideal district to the size of an ideal House, and the problem of 
apportionment is thereby greatly complicated. If rapidly grow- 
ing states receive more representatives, stable states have to be 
cut down. The burning issue becomes, not what states shall gain 
seats, but what states shall lose them. State pride is injured, 
and Congressmen with hopeful political futures may find their 
seats legislated out of existence. Nevertheless, conditions have 
become such that the size of the House has to be fixed. This 
fact and the fractions arising from irregular state populations are 
the two phases of the apportionment problem which have been the 
chief causes of its difficulty. 

3. Vinton Method. From 1850 through 1900, Congress first 
fixed a desired size for the House, and then distributed the seats 
according to the Vinton Method, named for the Congressman who 
presented it.** This method was applied as follows. First, com- 
pute the “ratio of population to representatives,” or average 
Congressional district, by dividing the total representative popu- 
lation *° of the country by the total desired number of representa- 
tives, say 435. Then divide the population of each state by this 
“ratio,” and assign to each state a number of representatives 
equal to the whole number in the quotient for that state. States 
with a quotient less than one are treated specially and each given 
one representative. Thirdly, to make up the required size of the 
House, assign additional representatives “ for fractions,” begin- 
ning with the state which has the largest fraction. 

This method had the distinct advantage of making it possible 
to fix the size of the House in advance and to regard at least the 
largest fractions. But it provided only a rough measure of in- 


28 The apportionments under the Vinton Method were as follows: (1) 9 Start. 
432 (1850), delegating future apportionments of House of 233 to the Secretary of 
the Interior and describing the method; 10 Srar. 25 (1852), passed after the census 
and confirming this authorization, but adding one member. (2) After the census 
of 1860 the Secretary of the Interior assigned 233 seats under the act of 1850; Con- 
gress added 8 seats by 12 Stat. 353 (1862), and 1 by 12 id. 411; see 12 id. 572. 
(3) 17 Stat. 28 (1872), 283 members, increased to 292 by 17 id. 192. (4) 22 Sat. 
§ (1882), 325 members. (5) 26 Srat. 735 (1891), 356 members. (6) 31 STAT. 753 
(1901), 386 members. 

29 This phrase refers to the readjustments of the actual population required by 
the Constitution. The inhabitants of the District of Columbia and the territories, 
and Indians not taxed, are excluded. Slaves used to be counted at three-fifths of 
their number. Aliens are included in the representative population, being “ persons ” 
within Section 2 of the Fourteenth Amendment. 
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equalities, and it suffered from a fatal defect called the “ Alabama 
paradox.” That is, with no corresponding change in population, 
an increase in the total size of the House might be accompanied 
by an actual loss of one seat by some state.*® This paradox first 
came to the attention of Congress in tables prepared in 1881, 
which gave Alabama eight members in a House of 299, and only 
seven members in a House of 300, although the population of 
Alabama had actually increased.** It might even happen that the 
state which lost a seat in this way was the one state which had 
expanded in population, while all the other states had shrunk.** 
Any method * which is capable of producing an “ Alabama para- 
dox ” must be rejected. 


80 The decreased fixed ratio produced a new set of fractions in the state 
quotients. See note 32, infra. j 

31 In 1900, by the Vinton Method, Maine retained 4 members in a House of 
383, 384, 385. When 386 were apportioned, Maine dropped to 3, but came back to 
4 for 387 and 388. It dropped back to 3 for 389 and 390, but rose to 4 for 391 and 
stayed there. “Now you see it and now you don’t,” commented Representative 
Littlefield of Maine. Colorado got 2 members in a Ilouse of 357 or 358, and 3 
members in both smaller and larger Houses. See 1927 Hearings 14, 85. 

32 For example, in a House of 100 members, three states having populations of 
453,320; 443,310; and 103,370, would have respectively 45, 44, and 11 representa- 
tives. In a House of 1or members, three states having populations of 452,170; 
442,260; 105,570, would have respectively 46, 45, and 10 representatives. Thus, the 
two states which had lost in population would have gained a representative, whereas 
the state which had gained in population would have lost one. 

33 The following is a list of the methods which are subject to the “ Alabama 
paradox.” All these methods start with a fixed size of the House, say 435. 

Vinton Rule. See supra p. 1025. 

Modified Vinton Rule. This is the same as the Vinton Rule, except that the 
priority of a “ fraction ” is determined, not by its absolute size, but by its ratio to 
the population of the state in which it occurs. 

This method was suggested by Professor Willcox. 1928 Hearings 61, 62. In 
describing this method, however, he confused it with the Method of Equal Propor- 
tions, which is totally different. See (1928) 67 SCIENCE 509. ' 

Method of Alternate Ratios. This method was proposed by Dr. Hill in 1910 
and is described in Huntington, supra note 2. This method possessed striking 
merits, being the first method to make use of the geometric mean and of relative 
differences. 

Method of Minimum Range. Consider the state in which the population per 
representative is the largest and the state in which this is the smallest; keep chang- 
ing the distribution of seats until the difference between these two quantities is as 
small as possible. 

This method was proposed by Professor Willcox in 1928 and actually incor- 
porated in a bill. H. R. 10883, 7oth Cong. rst Sess., 69 Conc. Rec. 2935. The 
working process attributed to this method by Professor Willcox in 1928 Hearings 52 
et seq., 76 et seq., really describes the Method of Smallest Divisors. Cf. (1929) 
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Thus, it is unsatisfactory to fix the ratio of population per 
representative before seats are distributed. Either the size of the 
House comes out at haphazard, or, if this be determined in ad- 
vance, the absurdities of the ‘“‘ Alabama paradox ” vitiate the ap- 
portionment.** The whole conception of an ideal district or a fixed 
ratio of population per representative is unsound, and should be 
discarded. Under present conditions, it is essential to determine 
the size of the House in advance; the problem thereafter is to dis- 
tribute the required number of seats among the several states as 
nearly as possible in proportion to their respective populations, so 
that no state is treated unfairly in comparison with any other 
state. This is the aim of the modern methods of apportionment. 
What is needed, consequently, is a criterion of fairness. The prob- 
lem henceforth is to measure the inequality between any two 
states and decide how to reduce it to a minimum. Each of the 
modern methods must be judged by the success with which it 
accomplishes this purpose, and by the desirability of the test of 
fairness which it supplies. 


MoperRN METHODS OF APPORTIONMENT 


The mathematical analysis of the problem of apportionment was 
started in 1910 by Dr. Joseph A. Hill, Assistant to the Director 
of the Census.** In 1921 Professor Edward’ V. Huntington of 
Harvard University made the first extensive investigation of the 
mathematically possible methods. In consequence, it has been 
proved that there are only five known methods which offer a work- 
able solution ** and avoid the paradoxes mentioned above. Three 


69 SCIENCE 163-65, where he confuses this method with the Method of the Harmonic 
Mean. 

Method of Minimum Inverse Range. Consider the state in which the num- 
ber of representatives per million inhabitants is the largest and the state in which this 
is the smallest; keep changing the distribution of seats until the difference between 
these two quantities is as small as possible. 

84 So long as the Vinton Method was followed, the “ Alabama paradox” was 
avoided whenever necessary by a further increase in the size of the House. This 
method was also subjected to criticism because after all the available seats had been | 
assigned, several states with fractions larger than one-half might find themselves 
left out. Such states were sometimes satisfied through an increase in the number 
of seats. It is obvious that such increases were a serious departure from the 
principle of the Vinton Method. 

35 See his paper in H. R.-Rep. No. 12, 62d Cong. rst Sess., April 25, 1911. 

_ .:86 The five modern methods are all based on the same general principle: If the 
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of these five methods demand attention in this article: (1) the 
Method of Equal Proportions; (2) the Method of Major Frac- 
tions, devised in 1911 by Walter F. Willcox, Professor of Eco- 
nomics and Statistics in Cornell University, and used in the 
apportionment for that year; *’ (3) a parallel method known as 
the Method of the Harmonic Mean. The practical choice at the 
present time lies between the two first named. 

Had Congress apportioned the House on the basis of the census 


“ inequality ” between any two states can be reduced by a transfer of a seat from 
one state to the other, then this transfer should be made. The “ inequality ” between 
two states may be measured by eight possible tests, of which four (Tests 1, 2, 3, 4) 
lead to the Method of Equal Proportions, and the remaining four to conflicting 
methods. 

Test 1. Measure “ inequality ” by the percentage amount by which the popula- 
tion per representative in one state exceeds the population per representative in the 
other state. (Method of Equal Proportions) 

Test 1a. Measure “ inequality ” by the absolute amount by which the popula- 
tion per representative in one state exceeds the population per representative in the 
other state. (Method of Harmonic Mean) 

Test 2. Measure “ inequality ” by the percentage amount by which the number 
of representatives per unit population in one state exceeds the number of repre- 
sentatives per unit population in the other state. (Method of Equal Proportions) 

Test 2a. Measure “ inequality ” by the absolute amount by which the number 
of representatives per unit population in one state exceeds the number of repre- 
sentatives per unit population in the other state. (Method of Major Fractions) 

The remaining tests are somewhat more artificial and less important. To de- 
scribe them most briefly, let X and Y be the populations of the two states, and 
x and y the number of representatives assigned to each, where X and x refer to the 
relatively over-represented, and Y and y to the relatively under-represented state. 

Test 3. Measure “ inequality” by the percentage amount by which x exceeds 
y(X/Y). (Method of Equal Proportions) 

Test 3a. Measure “ inequality ” by the absolute amount by which x exceeds 
y(X/Y). (Method of Smallest Divisors) 

Test 4. Measure “ inequality ” by the percentage amount by which x(Y/X) 
exceeds y. (Method of Equal Proportions) 

Test ga. Measure “inequality” by the absolute amount by which x(Y/X) 
exceeds y. (Method of Greatest Divisors) 

The relation between the five Rules mentioned supra note 26, and the five 
modern methods is as follows: An apportionment computed according to Rule 1F, 
2F, 3F, or 4F will satisfy Tests 1a, 2a, 3a, or 4a, respectively, while Rule F corre- 
sponds to Tests 1, 2, 3, 4; but the divisor required to produce a House of any 
predetermined size will be different under each Rule. A suitable value of the divisor 
is the number midway between the last used “ rank index” and the first unused 
rank index in the “ priority list ” for the corresponding method. See note 39, infra. 
This fact, for the case of Rule 2F, was discovered by Professor Willcox in 1910, but 
the use of any such divisor is now known to be superfluous. See note 53, infra. 

8? 37 Stat. 13 (1911), apportioning 435 members, including one each for Arizona 
and New Mexico when admitted. The full implications of the Method of Major 
Fractions were not realized until 1921. 
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of 1920, the choice between the methods of Equal Proportions and 
Major Fractions would have affected six states.** In the census 
of 1930, if the present estimates of state populations prove to be 
in error by only so much as two or three per cent, the choice may 
make a difference to as many as twenty-two states. Thus the 
comparative merits of the competing methods present an issue of 
much importance, the more so because it is desirable to select a 
plan which will prove satisfactory for many future reapportion- 
ments. 

The five modern methods possess in common two great advan- 
tages. First, given a set of census figures and a particular method 
selected by Congress, the Bureau of the Census can by a single | 
process of calculation prepare for Congress a statement showing 
the distribution of seats for a House of 435, 436, 437 members, 
and so on, to cover any size of House which may possibly be 
desired. It is no longer necessary to start the calculation over 
again to determine how a different number of members should be 
distributed. The Bureau prepares a “ priority list ” of the largest 
number of places which may be desired; the names of the states 
are arranged on this list in a series determined by the particular 
method, the states appearing more or less frequently according to 
their size.*° One goes down the list giving a seat to each state 


88 Those listed in Table I, infra p. 1033. See the complete table of assignments 
of seats in 1911, under the 1920 census, and the 1930 estimates in 1927 Hearings 5. 

39 The technical process of forming the priority list is as follows: First, assign 
one representative to each state to satisfy the constitutional guarantee. Secondly, 
multiply the population of each state by a certain tabulated series of multipliers. 
Thirdly, arrange all these products, or “ rank indices,” for all the states in a single 
series in order of size, beginning with the largest rank index, for the forty-ninth 
member of the House. This forms the priority list. The series of multipliers is 
different for each of the five methods, as indicated in the following table, showing 
the multiplier, under each method, for the second, third, fourth, fifth, etc. repre- 
sentative of a state: 


Smallest Divisors (SD): 3, 3, 4, 3, etc. 


‘ 3 5 7 9 
’ etc. 


I I I I 
Equal Proportions (EP): , 
VixX2 V2X%3 V3X4 


Major Fractions (MF): #, etc. 
Greatest Divisors (GD): 3, 44 3, etc. 


For further information concerning the priority list, see Huntington, supra 
note 2. A sample section of a priority list for the Method of Equal Proportions 


» etc. 
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every time that its name appears, and stopping when the required 
number of seats have been filled. Still other states below stand 
ready to take successively any additional seats, should these be 
provided. The priority list somewhat resembles a line of pas- 
sengers standing in the corridor of a dining car waiting for places. 
Each is given a seat in turn, and one can tell at a glance who are 
next entitled to seats if seats become available. The second 
great advantage of the modern methods is, that once the size of 
the House has been fixed and the corresponding distribution 
of seats among the states according to a particular method has 
been submitted by the Bureau of the Census to Congress, 
the inequality between any two states may be easily meas- 
ured and proved to be the least possible under the principle of that 
method. 

There are thus two phases of each modern method: (1) the 
technical process of computation performed by statisticians and 
mathematicians in the Bureau of the Census; (2) the measurement 
of the inequalities in the resulting distribution of a required num- 
ber of seats. These two phases can be kept entirely separate. We 
can leave the mathematics in the Census Bureau where it be- 
longs. It is only the second phase which will greatly concern the 
public, and this can be easily explained. Congressmen, politicians, 
and newspaper editors in a state which has lost a representative 
through a reapportionment will not stop to worry about the mathe- 
matical operations in the Bureau of the Census, but will ask over 
and over again, ‘“‘ Why does our state have an average Congres- 
sional district 40,000 larger than the district in state X¥? Why 
do we get only seventeen representatives when state Y, with about 


under the 1920 census is shown in the following table, giving the order of rank for 
the 433d to the 438th seat in the House. For population data, see 1927 Hearings 41. 


Seat Number in Cumulative Number 
House of Seats for States 


433 245,659 Pennsylvania 36 
434 245,136 Ohio 24 
435 244,771 Illinois 27 
436 244,375 New York 43 
437 244,003 North Carolina II 


438 243,410 Virginia 10 
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half our population, has nine? ” It is such questions which this 
article proposes to answer. 

The reader will therefore be asked to assume that the Bureau 
of the Census has properly applied the method under discussion in 
distributing 435 seats and has thus assigned a specified number 
of seats to each of the states. The relative merits of each of the 


competing methods will then be shown by explaining how the 


inequalities between a relatively under-represented state and a 
relatively over-represented state are measured and justified. 

In order to understand the principles which should govern a 
proper apportionment, it is desirable to examine afresh the con- 
stitutional provisions.*° These provisions, especially their use of 
the word “ apportioned,” evidently require that the representation 
of each state shall be approximately proportionate to its popula- 
tion, except for the very small “‘ one-man” states which receive 
one representative in any event, and may be disregarded for the 
time being. Every state should have, as near as may be,** the 
same apportionment ratio. Now it is very important to remember 
that there are two distinct ways of expressing the ratio between 
the representatives of a given state and its population. First, the 
Constitution contemplates approximately equal Congressional dis- 
tricts; that is, every representative is to have as nearly as pos- 
sible the same number of constituents.‘ Secondly, the Constitu- 
tion contemplates that every inhabitant, no matter in what state 
he lives, shall have as nearly as possible the same representation 
at Washington, that is, the same share in a Congressman. This 
ratio may be conveniently expressed in terms of the number of 
Congressmen per million inhabitants.** Approximate uniformity 
of both these ratios is desirable, and there is no inherent reason 
for the choice of one rather than the other. If an absolutely equal 


40 See supra p. 1015. 

41 This discussion will assume that each state will faithfully carry out the 
direction of Congress and make a fair and equal districting within its own borders. 
See note 4(2), supra. 

42 This ratio is found by dividing the population of a state by the number of 
its representatives. 

43 This ratio is found by dividing the number of a state’s representatives by 
the number of millions in its population. This avoids the use of very small 
decimals. The use of a million is purely for statistical convenience; the state’s 
population may be less than one million. 
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apportionment could be made, the districts and the representation 
per million would be the same in all the states, and it would make 
no difference which of the two ratios was considered in the assign- 
ment of seats. But inevitable inequalities do, in fact, exist, and 
in measuring these we shall find that by any method, except the 
Method of Equal Proportions, it does make a difference whether 
the test be the inequality of districts or the inequality of repre- 
sentation per million inhabitants. Yet once again, both measures 
have the same importance under the Constitution, and, if possible, 
we should employ both, and justify a given reapportionment by 
its approximation to both ideals. 

With these two principles of equality of districts and equality of 
representation per million inhabitants in mind, let us now examine 
the merits of the various modern methods. _ 

1. The Method of Equal Proportions.** This method, first pub- 
lished in 1921 by Professor Huntington, has been unanimously 
endorsed by the advisory committee to the director of the census,** 
and by a specially appointed committee of the National Academy 
of Sciences.*® It provides a direct and simple test which shows 
at once whether each state is as nearly as possible on a parity with 
every other state with respect both to size of districts and to 
representation per million inhabitants. 

In measuring inequality of districts, the disparity between two 
states is defined as the percentage by which the Congressional 
district in one state exceeds the district in another state. Similarly, 
the inequality in representation per million inhabitants is meas- 
ured by the percentage by which that representation in one 
state exceeds the representation in another. An apportionment 


44 See Huntington, supra note 2; (1921) 17 Q. Pus. Am. Stat. Ass’n 859-70; 
1927 Hearings 94; 69 Conc. Rec. 8914 (1928) ; 70 Conc. Rec. (adv.) 5158 (March 2, 
3929). Beside the two important reports by expert bodies cited in notes 45, 46, 
infra, see statements by Dr. J. A. Hill, 1927 Hearings 13-27, 39-53, 73, and 1928 
Hearings 89-94 (where “minimum range” should be replaced by “ harmonic 
mean”) ; and by Professor Allyn A. Young, 1927 Hearings 97-113 (for a correction 
on page 98, see 1928 Hearings 87). See also 1928 Hearings 63-65. For the adverse 
criticism by Professor Willcox, see note 51, infra. 

45 (1921) 17 Q. Pus. Am. Strat. Ass’N 1004, reprinted in 1927 Hearings 53 et seq., 
1928 Hearings 80 et seg. The recent report of the present committee, 71 Conc. 
Rec. (adv.) 94 (April 18, 1929), still considers the Method of Equal Proportions the 
best, although it approves the political features of S. 312, supra note 2. 

46 70 Conc. Rec. (adv.) 5159 et seg. (March 2, 1929). 
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made according to the Method of Equal Proportions is one which 
cannot be improved by any transfer of a seat from any state 
to any other state; because any such transfer will be found 
to increase rather than decrease the “amount of disparity ” 
between the two states. This will be true whether equality of 


districts is considered or equality of representation per million 


inhabitants. 

The result of this method can best be shown by concrete illus- 
trations. If the present membership of the House, 435, had been 
apportioned under the census of 1920 by the Method of Equal 
Proportions, the following result would appear in three under- 
represented states and three over-represented states.** 


TABLE I 


Method of Equal Proportions 
435 seats 


State 1920 Census 
Number of | Congressional| Representatives 
Representatives} District per Million 


New York 10,380,589 42 247,157 4.046 
North.Carolina 2,559,123 10 255,912 3.908 
Virginia 2,309,187 9 256,576 3-897 


Rhode Island 604,397 3 201,466 4.964 
New Mexico 353428 2 176,714 5.659 
Vermont 352,428 2 176,214 5.675 


It is evident that there are considerable inequalities among these 
six states both in size of districts and in representation per million 
inhabitants. Some such inequalities must, however, exist under 
any system of apportionment, and consequently they furnish no 
objection unless they can be reduced by a different arrangement of 
the 435 seats. Since the number of seats is fixed, any state which 
seeks to gain a seat must get it by diminishing the number of seats 
possessed by some other state, and must, therefore, first show that 


47 Under the apportionment of 1911 the assignments to these six states are: 
N. Y., 43; N. C., 10; Va., 10; R.1., 3; N. M., 1; Vt., 2. 
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the inequality between that other state and itself would be reduced 
by shifting a seat. In this way a fundamental principle is 
reached: 

If the “ amount of disparity” between any two states can be 
decreased by the transfer of a seat from one state to the other, 
then this transfer should be made. 

For example, are the existing inequalities between New York 
and Rhode Island a necessary incident of the best possible appor- 
tionment, or could they be reduced by giving New York 43 seats 
and Rhode Island 2? First, consider the disparity in sizes of 
_ districts. Under the Method of Equal Proportions, this is meas- 
ured by finding the percentage by which the average district in 
the under-represented state exceeds the average district in the 
over-represented state.*® As between New York and Rhode 
Island, this is found through dividing 247,157 (New York) by 
201,466 (Rhode Island). This division gives 1.23, or an excess of 
23 per cent. We must now ascertain whether this amount of dis- 
parity would be decreased by shifting one seat. Rhode Island 
would then become relatively the under-represented state and New 
York the over-represented. The new disparity in districts is meas- 
ured by dividing 302,198, the new average district for Rhode 
Island, by 241,409,*° the new district for New York. This gives 
1.25 or an excess of 25 per cent. The proposed change therefore 
makes the inequality of districts greater than it was before and 
should not be made. The Method of Equal Proportions has pro- 
duced an approximate equality of districts between these two 
states. 

The Constitution also contemplates an approximate equality of 
representation per million inhabitants. Consequently, the dis- 
parity between New York and Rhode Island should be measured 
in this respect as well. By a similar process,” this proves to be 


48 The same results would follow if the process were reversed and the smaller 
figure divided by the larger in every instance. 

49 These figures are taken from Table II, infra p. 1036. 

50 Using Table I, supra p. 1033, divide 4.964 (the larger figure, for R. I.) by 
4.046 (N. Y.). The result is 1.23 or an excess of 23%, just like the existing dis- 
parity of districts. If a seat were shifted giving New York 43 members and Rhode 
Island 2, the new disparity would be found from Table II, infra p. 1036, by dividing 
4.142 (the larger figure, for N. Y.) by 3.309 (R.I.), which gives 1.25, an increased 
excess of 25% as in the comparison of districts. 
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now 23 per cent, like the disparity in districts, and it would likewise 
be increased to 25 per cent by the shift of a seat. Thus this dis-. 
parity also has already been reduced to a minimum, and no 
change should be made. It is very important to notice that the 
disparities are exactly the same, whichever kind of inequality is 
considered. Under the Method of Equal Proportions, this will 
always be true. The assignments by the Method of Equal Pro- 
portions to any other two states in the nation can be similarly 
proved to be the best possible for the 1920 census, and the method 
can be justified in the same way when applied to any other census 
or to any other size of the House. 

This is all that any Congressman needs to know about the 
mathematics of apportionment in order to protect himself and his 
state against any possible injustice in the matter of representation. 
If a relatively over-represented state is charged with unfairness by 
a less fortunate neighbor, its citizens can properly reply, “ Yes, 
the apportionment is unequal; but it is bound to be unequal no 
matter how seats are distributed. If your state gets the additional 
seat which you wish, the state which loses it will be relatively more 
under-represented than you are now.” 

2. The Method of Major Fractions.” This process, invented 
by Professor Walter F. Willcox and used in the apportionment of 
1911, still in force, has been recommended for the next apportion- 
ment by the House Committee on the Census. It measures only 
inequalities in representation per million inhabitants and does so 
by a different test than the Method of Equal Proportions. 

To illustrate concretely, the priority list prepared in the Census 
Bureau by this method would distribute 435 seats under the 1920 
census with the same results as the Method of Equal Proportions, 
except in the six states already discussed, where the assignments 
would be as in Table II.” ; 


51 This method is explained by Professor Willcox in his presidential address to 
the American Economic Association in 1915. (1916) 6 Am. Econ. Rev. No. 1, 
Supp. 1 et seq.; 1927 Hearings 59-88. See also 1928 Hearings 48-94, criticized in 
ScrENcE, supra note 2, and F. W. Owens in (1921) 17.Q. Pus. Am. Star. Ass’n 
958-68, criticized supra note 23. 

52 Observe that the three states which were relatively over-represented by the 
Method of Equal Proportions, Table I, supra p. 1033, are here relatively under- 
represented, and vice versa. 
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TABLE II 


State 


1920 Census 


Method of Major Fractions 


Number of 


Representatives 


District 


Congressional 


Representatives 
per Million 


New York 10,380,589 43 241,409 4.142 
North Carolina 2,559,123 II 232,648 4.298 
Virginia 2,309,187 10 230,919 4.331- 


Rhode Island 604,397 302,198 3.309 
New Mexico 353,428 I 353,428 2.829 
Vermont 352,428 I 352,428 2.837 


In testing the distribution of seats under this method, inequal- 
ities are to be measured by absolute discrepancies found through 
subtraction, and not by relative discrepancies found through 
division, as in the previous method. Can the inequality between 
New York and Rhode Island in representation per million inhabit- 
ants, measured by subtraction, be reduced by giving Rhode Island 
3 and New York 42 seats? ‘The existing absolute discrepancy 
(4.142 — 3.309) is 0.833. A shift of one seat to Rhode Island 
makes the figures as they were in Table I, and the new absolute 
discrepancy (4.964— 4.046) is 0.918, an increase. Therefore, 
according to this test, the change should not be made, and so for 
the other states on the list or any other assignments made by this 
method. 

The Method of Major Fractions secures approximate equality 
of representation per million inhabitants if the inequalities are 
measured by subtraction.” 

The Constitution, however, contemplates an approximate equal- 


53 The Method of Major Fractions is sometimes explained in a different fashion. 
1927 Hearings 17, 73, 84; see (1929) 69 ScrENCE 471. This, however, does not 
follow the process which would now be actually used in an apportionment by this 
method. After the priority list for 435 seats has been completed, seats can be 
assigned at once to all the states, and there is no need for further calculations. 
Still, it is possible by an entirely superfluous process to pick out a number from the 
computations which will serve somewhat the same purpose as the fixed ratio or 
divisor used in the Method of 1840. See note 36, supra. If this divisor is divided 
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ity of districts as well. Can the absolute discrepancies of districts 
between Rhode Island and New York, measured by subtraction, 
be lessened by shifting one seat from New York to Rhode Island? 
As now planned, a Rhode Island district is greater by 60,789. If 
New York had 42 members and Rhode Island 3, the resulting 
figures ** show that a New York district would be smaller by only 
45,691. Therefore the change should be made to secure approxi- 
mate equality of districts, if inequalities are to be measured by 
subtraction. The same result will follow from a comparison of 
any other over-represented state on the list with any under- 
represented state. It will be observed that this endeavor to secure 
approximate equality of districts would lead to an exactly op- 
posite result for these six states from that obtained by the Method 
of Major Fractions which endeavors to secure equality of repre- 
sentation per million inhabitants. 

This illustration brings out the chief mathematical objections to 
the Method of Major Fractions.” In close cases, this method will 


into the population of éach state, the resulting fractional quotients will yield a 
House of 435 if an additional member is assigned for each fraction over one-half. 

The objection to this explanation is that it rests on a purely artificial basis. The 
divisor varies widely and arbitrarily from the true ratio of total population to 
total size of the House (or size of the average district) ; it is not the starting point 
of the calculations, but an entirely accidental by-product picked out from them at 
the finish. The quotients are not the exact fractional representation of each state, 
but are scaled down from the true quotients. Their use throws no light on the 
fairness or unfairness of the apportionment. A state with a major fraction in its 
exact representation may be scaled down to a minor fraction and so fail to receive 
an additional member. In the apportionment of 1911 Ohio with an exact quotient 
of 22.65 got only 22 seats, while Missouri with a smaller exact quotient, 15.64, was 
scaled down less and got 16 members. 1927 Hearings 17, 19. 

54 See Table I, supra p. 1033. 

55 Why does subtraction tend to, produce just the opposite distribution of 
seats when we turn the ratios upside down, as must be done in order to consider 
both kinds of inequalities (in districts and in representation per million)? Why 
does division act better and yield the same results whichever kind of inequality we 
are measuring? Because the Method of Major Fractions depends ultimately on 
the arithmetic mean, and the Method of Equal Proportions depends ultimately on 
the geometric mean. Now, the arithmetic mean seems simpler, but it is far less 
simple than it looks. It always behaves badly when turned on its head, and is 
inseparably connected with the harmonic mean. On the other hand, the geometric 
mean always preserves its character, whatever happens. 

Turning fiction into mathematics: (1) If x is the arithmetic mean between a and 
b, then 2/x is not the arithmetic mean between 1/a and 1/b, but their harmonic 
mean. (2) If y is the geometric mean between a and J, then 1/y is the geometric 
mean between r/a and 1/b. 
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secure approximate equality of representation per million inhab- 
itants only in the “ subtraction ” sense, not in the “ division ” 
sense; and it will not secure approximate equality of Congres- 
sional districts in either sense. 

3. The Method of the Harmonic Mean.” If subtraction is to 
be used as the measure of inequalities, a method might well be 
preferred which aims at approximate equality of Congressional 
districts, since this is an ideal easier to grasp than equality of indi- 
vidual shares in a representative, and more emphasized in past 
discussion. Such is the Method of the Harmonic Mean. Despite 
its technical name, this plan is just as simple as the Method of 
Major Fractions. Instead of comparing the number of representa- 
tives per million in two states by subtraction, it compares the sizes 
of Congressional districts by subtraction, using precisely the test 
applied in the preceding calculation and reaching exactly opposite 
results in close cases.” Since approximate equality in both these 
respects is contemplated by the Constitution, there is no scientific 
reason for choosing the Method of Major Fractions rather than 
the Method of the Harmonic Mean, or vice versa. Both are in- 
ferior to the Method of Equal Proportions which attains both 
ideals of equality as nearly as possible. 

To sum up the mathematical arguments. The use of subtraction 
and absolute discrepancies is objectionable because it gives two 
different schemes of apportionment, one just as good as the other. 
One scheme, the Method of Major Fractions, is the result of apply- 
ing subtraction to the ratios of representatives to population; the 
other, the Method of the Harmonic Mean, is the result of applying 
the same process of subtraction to the ratios of population to 
representatives. In close cases, these two methods will reach pre- 
cisely opposite results, the one more favorable to some larger 
states, the other to some smaller states. The Method of Equal 
Proportions, using division and percentages, leads to a single 
definite result, regardless of whether it is applied to representation 
per million or to sizes of districts. Standing midway between the 


56 On this method, see Huntington, supra note 2, at 91, 92; 1927 Hearings 37, 
38, 95. 

57 For the six states discussed with respect to the census of 1920, the Method of 
the Harmonic Mean happens to give the same distribution as the Method of Equal 
Proportions. But this would by no means always occur. See note 63, infra. 
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other two methods, it holds an even balance between larger 
and smaller states.°* Mathematical aspects, therefore, dictate the 
adoption of this method.*® But other factors must not be over- 
looked. It is now time to consider various non-mathematical 
arguments for the competing modern methods. 


POLITICAL AND CONSTITUTIONAL ASPECTS 


Constitutionality. All the methods under consideration are 
constitutional. The apportionment clause, if it could be literally 
applied, would secure perfect equality, but this is impossible be- 
cause of the irregular populations of the states and the necessity 
of limiting the size of the House. Consequently, it is necessary to 
select some method which attains approximate equality, and all 
the modern methods do this with sufficient nearness to be con- 
stitutional.” 

Ease of explanation. Political institutions should, if possible, 
be so constituted as to be easily understood by the citizens. The 
Method of Major Fractions, however, has no noteworthy advan- 
tage in this respect over that of Equal Proportions.“ Both 
methods require similar mathematical computations in the Bureau 
of the Census leading to the priority list, which is the real basis 
of a reapportionment. In the measurement of inequalities and 
the justification of results, the difference in simplicity between the 
two methods is merely the difference between subtraction and 
division. 

The root of the whole matter is this: should inequalities be 
measured absolutely or relatively? The Method of Equal Propor- 
tions rests on the principle that relative discrepancies furnish a 
much better test. It is desirable that Congress and the public 
should be convinced of the soundness of this principle. It is true 
that absolute discrepancies are somewhat more familiar in daily 
life, so that one’s first impulse is to measure the inequalities be- 


58 See note 63, infra. 

59 This paragraph substantially embodies the conclusions of Professor Allyn A. 
Young as given in 1927 Hearings 29, 30. 

60 That Congress is entrusted with discretion in selecting the proper method 
follows from the “ necessary and proper” clause of the Constitution, Art. I, § 8. 
See authorities cited in note 12, supra. 

81 Cf. notes 53, 55; 59, Supra. 
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tween states by subtraction. But a moment’s reflection will show 
that it is often realized in everyday transactions how misleading 
absolute discrepancies are. If someone exclaims that a copper 
stock and a bank stock have both risen fifty points since morning, 
the absolute gains are the same; but we do not assume that both 
stocks have shown the same appreciation. We look further and 
find that the copper stock opened at 10, the bank stock at 1ooo. 
Thus in the end we consider relative discrepancies, and say that the 
copper stock has gained a hundred times as much. Again, a 
firm with assets of $50,000 and liabilities of $100,000 is further 
from solvency than a firm with assets of $900,000 and liabil- 
ities of $1,000,000, although the absolute deficiency of the lat- 
ter is twice as large.** The underlying principle of the Method 
of Equal Proportions, the importance of relative discrep- 
ancies, will soon be comprehended by citizens if this method is 
adopted. 

Interests of the large and small states. If the five modern 
methods are arranged in order, according to their effect in relation 
to the size of states, the following is the result: °° 


Method of Smallest Divisors, extreme bias to smaller states 
Method of the Harmonic Mean, bias to smaller states 
Method of Equal Proportions 

Method of Major Fractions, bias to larger states 

Method of Greatest Divisors, extreme bias to larger states 


62 See Professor Young, 1927 Hearings 99 et seq., and the report of the Census 
Advisory Committee, ibid. at 55 et seq. 

63 In the first of the following examples, 62 representatives are assigned to 
states A, B, C, D, E, according to each of the five modern methods; and in the 
second example, 100 representatives are assigned to states F, G, H, I, J. In each 
example, the Method of Equal Proportions is seen to occupy the middle position 
among the five possible methods. For abbreviations, see note 39, supra. 


SD HM EP MF GD 


A 10,420,200 | 50 51 52 53 54 F 18,039,200 | 88 go 92 
B 542,000 3 3 3 3 2 G 491,000} 3 3 2 
C 491,800 3 3 3 2 2 H 490,800} 3 3 2 
D 487,600} 3 3 2 2 2 I 489,600 Bic 8 

12,400,000 | 62 62 62 62 62 20,000,000 | I00 I00 100 


sp GD 
State Population State Population) py EP wp 
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The Method of Equal Proportions occupies the central position 
among the five methods, and therefore, since no further methods 
are available for comparison,“ may be said to have no bias in 
favor of either the larger or smaller states.® 

The argument is sometimes made that the larger states should 
be favored in the House, since the smaller states are favored in the 
Senate. Nothing in the language of the Constitution supports this 
view, and no such intention has been found in the debates in the 
Constitutional Convention, in the Congress which made the first 
apportionment, or in the reports of Jefferson discussing that 


64 See note 36, supra. 

65 In 1928 Hearings 61 et seg., Professor Willcox argues that, under the census 
of 1920, if we make three groups of large, medium, and small states, the average 
Congressional district in each group will differ least from the average district in the 
other two groups if we apportion by Maior Fractions, and hence that this method 
holds the most even balance between large and small states. This result seems 
accidental, and there is no mathematical reason for expecting that this method 
would produce a similar equality among these three groups in the 1930 census. 
Furthermore, if we are to test a method by considering states in groups and not 
singly, other criteria besides sizes of states are now a more significant basis for 
grouping. The framers debated about large and small states. Today, we should 
be more interested in a test which would hold an even balance between East and 
West, or North and South, or agricultural and industrial states. But each kind of 
grouping might call for a different method to produce group equality, and every 
new census would shake the kaleidoscope once more. 

Moreover, the group test is mathematically unworkable, because it does not 
always determine which of two or more proposed apportionments is to be pre- 
ferred. 

For example, consider three proposed assignments of 67 representatives to 7 
states, as indicated in the following table. If the aim is to equalize the representa- 
tion accorded to a unit of population in the group of states BCD and the repre- 
sentation accorded an equal unit of population in the group of states AEFG, then 
proposal No. 1 will give the best result. If the groups considered are AB, CDE, 
and FG, then proposal No. 2 will give the best result. If the groups are ABEFG 
and CD, then the proposal No. 3 will be the best. 


State Population | No.1 No.2 No.3 


24 


A 


2,503,000 25 26 
2,501,000 24 25 26 i 
463,000 5 5 5 j 
461,000 5 4 4 : 
156,000 2 2 I =f 
6,700,000 67 67 67 


1042 HARVARD LAW REVIEW 


measure.** The early Method of Rejected Fractions did some- 
what favor the larger states, but its choice was dictated by other 
considerations and this bias was apparently inadvertent. That 
no such purpose was in the minds of the framers of the Constitu- 
tion is shown by an examination of the apportionment for the 
first House of Representatives, which was made in the Constitution 
itself,’ and in which the larger states were actually somewhat 
under-represented.** The Method of Major Fractions, moreover, 
would not favor all the larger states uniformly, and were there any 
merit in such a deliberate preference, it would lead to the adoption 
of the Method of Greatest Divisors.*® Any such effort, of course, 
would arouse the just resentment of the smaller states. Dictates 
of fairness, and the establishment of an effective standard for 
equal districting within each state,"° require the complete rejec- 
tion of this argument that a few larger states are to be over- 
represented.” 

Historical precedent. The Method of Major Fractions is sup- 
ported by whatever weight may be given to precedent, for it was 


66 See notes 16, 21, supra. New York, one of the five largest states, was under- 
represented by the vetoed apportionment bill of 1792, being denied an additional 
representative though its fraction exceeded one-half. 

67 U.S. Const. Art. I, § 2. 

68 See the complaints on behalf of North Carolina, Virginia, Massachusetts, and 
Pennsylvania as under-represented, in 2 FARRAND, RECORDS OF THE FEDERAL Con- 
VENTION (1911) 623; 3 id. 83, 198, 262, 263, 343. For debates on the original appor- 
tionment see 1 id. 559, 563, 566; 2 id. 13. The apportionment was based on con- 
tributions of direct taxes to the Confederation and on rough estimates of population 
(given in 1 id. 190, 572; 3 id. 255), and was perhaps purposely favorable to the 
smaller states so as to secure their support for the Constitution. Professor Far- 
rand’s statement in 1928 Hearings 71, that these records support the Method of 
Major Fractions is difficult to understand. On the references to fractions in the 
debates, see note 16, supra. 

69 See the letter of Professor A. N. Holcombe of Harvard College in 70 Conc. 
Rec. (adv.) 5160 (March 2, 1929). 

70 See note 4(2), supra. 

%1 Professor Eugene Wambaugh makes the interesting suggestion that an appor- 
tionment is not merely for the census year but for a whole decade, during which the 
last enumeration is becoming progressively obsolete. Then may it not be fair to 
favor the larger states slightly, because they will gain more people? It does not 
follow, however, that the larger states will increase at a greater rate than the smaller, 
and if the states all increase at the same rate, the percentage disparities will not be 
altered. The larger states, in any event, will not gain correspondingly, and any 
estimates of their rate of gain must be altogether conjectural. See Andrews, J., 
dissenting, in People ex rel. Carter v. Rice, supra note 12, at 520, 31 N. E. at 935. 
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used in 1911, and the Method of Equal Proportions is entirely 
new. This, however, is as far as the argument can properly go. 
None of the other previous apportionments used the Method of 
Major Fractions.”* Adherence to precedent might in fact lead to 
the adoption of the Method of the Harmonic Mean because it takes 
care of the comparative sizes of districts in the various states, on 
which emphasis was placed in past discussions.”* The truth is that — 
all the modern methods depart widely from precedents. The 
Method of Major Fractions, like the others, involves a kind of 
computation in the Bureau of the Census which was never used 
before 1910 and which leads to the priority list, an entirely new 
device. Like all the other modern methods, it dispenses with the 
ideal district, which was the starting-point of every previous appor- 
tionment. All the older methods were due to an inadequate 
understanding of the apportionment problem, which has only re- 
cently been made clear by mathematical analysis. Moving as we 
now do in the light of day, we should not feel obliged to follow the 
honest but uninformed gropings of our ancestors amid the pitfalls 
of the “ population paradox ” and the “ Alabama paradox.” Their 
difficulties were due to the lack of any critical test of inequalities. 
This test we now have, and it is needed far more today than 
formerly, because for the first time since 1860 many states will be 
obliged to lose seats in a reapportionment and -will consequently 
demand definite proof of its fairness..* Such an improvement 
should not be condemned because of its novelty. The tremendous 
practical change caused by the limitation of the size of the House 
deprives the older methods of any authority as precedents, and 
calls for the use of the method which produces the closest approxi- 
mation to equality among the several states. 

Of the political factors already considered, none weighs appre- 
ciably against the Method of Equal Proportions. It remains to 
state the strongest political argument in its favor. The preserva- 


72 The Method of 1840 had a mathematical relation to the Method of Major 
Fractions, but differed in not fixing the size of the House and in starting the 
calculations with a fixed ratio. See note 36, supra. The divisor process for the 
Method of Major Fractions, described in note 53, supra, resembles the Method of 
1840, but, as there stated, the actual distribution of seats is not made by this 
process. 

73 See 1927 Hearings 106. 

7 See 1927 Hearings 54. 
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tion of a respect for law will in the long run be best obtained by 
the adoption of the plan which is least likely to produce a sense 
of unfairness in those who are forced to obey legislation. Each 
successive reapportionment will cause an increasingly critical ex- 
amination of inequalities by the states which lose seats. Conse- 
quently, the mathematical superiority of the Method of Equal 
Proportions is also a political merit. Because of its mathematical 
soundness, it is the method which can best stand up under this 
unavoidable and intense critical examination. The wisest policy 
requires that our law makers be chosen according to the plan 
which most nearly secures the equality both in Congressional dis- 
tricts and in representation per million inhabitants which was con- 
templated by the Constitution. 


III 


THE DELEGATION OF REAPPORTIONMENT TO THE EXECUTIVE 


Congress has recently been discussing the plan of delegating to 
the president or some other high official the task of distributing a 
fixed number of seats among the states, whenever Congress itself 
should fail to make a distribution. Instead of delaying appor- 
tionment until after the census of 1930, Congress could thus pro- 
vide at once for apportionment by a specified method to be used 
also after all subsequent enumerations. The Method of Equal 
Proportions can easily be embodied in such a plan. If its name 
appears too technical for legislative purposes, the same result will 
be reached if Congress directs the president “to apportion 435 
representatives among the several states, so that the ratios of 
population to representatives, and also the ratios of representatives 
to population, shall be as nearly equal as may be among the several 
states.” "* This restriction would call for the use of the Method 
of Equal Proportions and no other method. Under the bill intro- 
duced in the Senate at the present session ** the president is to 
apportion according to the method and size of House last used. 
This in effect will distribute 435 seats by the Method of Major 
Fractions, until Congress has expressly adopted a different size 
and method by apportioning the House itself. The president 


75 This wording was proposed by Professor Allyn A. Young, 1927 Hearings 98. 
76 S. 312, § 22, supra note 2. 
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is to submit a statement of the assignment of members to Congress 
in December, 1930, and every ten years thereafter. If the Con- 
gress which receives such a statement fails to enact an apportion- 
ment law, then each state shall be entitled in the second succeeding 
Congress (elected in November, 1932, 1942, and so on), and there- 
after until a fresh apportionment, to the number of representatives © 
allotted to it by the president’s statement. 

The plan of delegating to the president the task of distributing 
seats in the House after each future census is not without prece- 
dent. Before the census of 1850 the Secretary of the Interior was 
directed to assign 233 members according to the Vinton Method, 
and made the apportionments after the enumerations of 1850 and 
1860, although in both instances his action was supplemented by 
legislation.” 

The only apparent objection to the constitutionality of such a 
delegation of a legislative duty is derived from the principle of the 
separation of powers and the allied maxim, “ Delegata potestas 
non potest delegari.”” The historical foundations of this maxim 
have recently been shaken by Mr. P. W. Duff and Professor H. E. 
Whiteside, who have shown that it rests on misunderstood and 
misprinted medieval texts.”* Although the Supreme Court of 
the United States has occasionally referred to this maxim, the 
Court has never invalidated a delegation of power by Congress to 
officials, but has frequently sustained the transfer of important 
duties to the president, the heads of departments, and the Inter- 
state Commerce Commission. The less harmonious decisions of 
state courts are of slight authority on this federal problem. 

If Congress prescribes the exact size of the House and the pre- 
cise method to be used in reapportionment, the president will have 
no discretion whatever. A given set of census figures can result 
in only one possible distribution of seats, so long as there is no 
mistake in arithmetic. The task is purely ministerial. Indeed, 
the actual calculations will naturally be performed by the experts 


77 See note 28(1), (2), supra. 

78 Delegata Potestas Non Potest Delegari: a Maxim of American Constitutional 
Law (1929) 14 Corn. L. J. 168, collecting many American cases. See also Repre- 
sentative Fenn’s report, 1927 Hearings 9; Sen. Rep. No. 2, supra note 2; Cheadle, 
The Delegation of Legislative Functions (1918) 27 Yate L. J. 892; Foster, The 
Delegation of Legislative Power to Administrative Officers (1913) 7 Itt. L. Rev. 
397; Note (1924) 37 Harv. L. Rev. 1118; (1918) 3 Corn. L. Q. 277. 
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in the Bureau of the Census, and submitted to the president for 
his approval. Far greater delegations of legislative functions have 
been upheld by a unanimous Supreme Court. Some of these have 
involved wide discretion. By the Constitution, “The Congress 
shall have power to lay and collect . . . duties,” “° and “ All bills 
for raising revenue shall originate in the House of Representa- 
tives ”; *° yet the Flexible Tariff Act allows the president to raise 
or lower duties by fifty per cent when he thinks best." “ The 
Congress shall have power ... to regulate commerce... 
among the several states,” *’ yet the Interstate Commerce Com- 
mission has been made master of the railroads, and the Secretary 
of War may divert great quantities of water from the Great 
Lakes.** In other cases, administrative officials have been author- 
ized to make regulations and rulings which lead to imprisonment 
or deportation.** Contrast the delegation of reapportionment, 
which affects no private rights of liberty or property and which 
leaves nothing whatever to the choice or judgment of the presi- 
dent. Its practical effect will merely shift a bookkeeping prob- 
lem having only one correct answer to the Bureau of the Census, 
which in any event would do most of the work, even if Congress 
made the actual apportionment.* 

In short, the transfer of reapportionment to the president falls 
clearly within the language of Chief Justice Taft: 


“In determining what [one branch of the government] may do in seek- 
ing assistance from another branch, the extent and character of that 
assistance must be fixed according to common sense and the inherent 
necessities of the governmental co-ordination. 

“ Congress adopted . . . the method of describing with clearness what 
its policy and plan was and then authorizing a member of the Executive 
branch to carry out this policy and plan.” ** 


79 U.S. Const. Art. I, § 8. 80 U.S. Const. Art. I, § 7. 
81 Hampton & Co. v. United States, 276 U. S. 394 (1927). 

82 UJ. S. Const. Art. I, § 8. 

83 Wisconsin v. Illinois, 49 Sup. Ct. 163 (1929). 

84 In re Kollock, 165 U. S. 526 (1897); Grimaud v. United States, 220 U. S. 
506 (1911); Mahler v. Eby, 264 U. S. 32 (1924); Note (1924) 37 Harv. L. Rev. 
1118. 

85 Compare the wide grants of discretion which were upheld in Intermountain 
Rate Cases, 234 U.S. 476 (1914); United States v. Antikamnia Chemical Co., 231 
U. S. 654 (1914) ; St. Louis, etc. Ry. v. Taylor, 210 U. S. 281 (1908). 
86 Hampton & Co. v. United States, 276 U.S. 394, 405-06 (1928). 
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One final consideration is likely to have a powerful influence on 
the courts in favor of the constitutionality of any delegation of 
reapportionment. If its validity could be questioned in litigation 
by a suit to enjoin state officials from demarcating districts and 
holding elections in accordance with the president’s distribution 
of seats, or otherwise, such a suit could hardly be begun before 
1932. To upset the reapportionment then and throw the country | 
back to the apportionment of 1911, more obsolete than ever, would 
be far worse than delegation. Or if the question were raised by 
contesting the validity of a statute enacted by a Congress elected 
under the presidential reapportionment, a decision adverse to such 
a statute would overthrow every other law passed by that Con- 
gress, and the United States would be virtually a nation without 
law. Every judicial instinct of statesmanship would favor the 
reapportionment in order to avoid such a result.* 


CoNCLUSION 


Our conclusions are: First, the courts cannot compel Congress 
to reapportion or impose legal consequences upon its failure to 


do so. Congress is free to choose its own time and method, but it 
is under a political obligation to act soon and satisfactorily. 
Secondly, both mathematical and political reasons point to the 
Method of Equal Proportions as the best plan for a just apportion- 
ment. Thirdly, Congress has power to delegate the task to the 
president or other high official, if the size of the House and the 
method be definitely indicated. Congress retains the right to act 
if it wishes, but parts with “ the right of inertia — the privilege 
of capitalizing inaction.” ** It is very desirable that this perma- 
nent plan should embody the best method now known, so that it 
may operate for many decades without constant demands for 
revision. Congress will then no longer need to engage in prolonged 
debates and committee hearings every ten years. Reapportion- 
ment will be taken out of politics. 
Zechariah Chafee, Jr. 
Harvarp Law ScHoot. 


87 See Taney, C. J., in Luther v. Borden, 7 How. 1, 38 (U. S. 1849) ; Fitzgerald 
v. Boston, 220 Mass. 503, 505, 108 N. E. 355, 356 (1915); People ex rel. Carter v. 
Rice, supra note 12, at 508, 31 N. E. at 929; Rumsey v. People, 19 N. Y. 41, 52 
et seq. (1889). 88 See Sen. Rep. No. 2, supra note 2, at 3. 
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TRUSTEESHIP IN MODERN BUSINESS 


HE development of the trust has been pronounced “ the 

greatest and most distinctive achievement performed by 
Englishmen in the field of jurisprudence.” * Perhaps the most 
important American contribution to the development of the idea 
of the trust has been the creation of corporations specially char- 
tered to act as trustees.? Modern business has seized upon the 
trust idea and has found it useful for so many novel purposes that 
trust companies have become veritable financial department 
stores ready to serve the most diverse needs, and trusteeship has 
become a readily available tool for everyday purposes of organ- 
ization, financing, risk-shifting, credit operations, settling of dis- 
putes, and liquidation of business affairs. The trust is thought of as 
an alternative or supplementary device to be used in connection 
with contracts of various kinds, with agency, partnership and incor- 
poration, with insurance, mortgages, wills and executorship, with 
gifts and escrows, with arbitration and litigation, with bank- 
ruptcy and other liquidation proceedings, with partition, with the 
creation and conveyance of the various types of estates and other 
legal interests in property, and even with public office. 

Foreign jurists are amazed and foreign publicists somewhat 
perplexed at the widespread application of the trust conception, 
at the magnitude of American trust company operations, and at 
our universal reliance on the trust and readiness to project it into 
international affairs.* Yet the simple idea behind trusteeship is 


1 3 MarrLanp, CoLLectep Papers (1911) 272. 
2 Though there had been instances in which a corporation had acted as a trustee 
in early times, the trust company, as indicated infra p. 1058, is an American develop- 
ment just a century old. In England, where it was made possible by legislation, it 
has apparently found little favor. Cf. Rota, Der Trust IN sEINEM ENTWICK- 
LUNGSGANG VOM FEOFFEE TO USES ZUR AMERIKANISCHEN TrusT COMPANY (1928) 
194, 210 et seg.; Book Review (1928) 41 Harv. L. Rev. 938. 

8 Beside the interesting new work of Rorn, op. cit. supra note 2, which is in 
part inspired by German interest in the trust idea embodied in the Dawes plan, and 
in part by contact with the great American trust companies, see the writings of 
Heymann covering a period of years, notably TrusTEE UND TRUSTKOMPANY (1911), 
and his discussion in 2 Ho.tzenporFF-KOHLER ENZYKLOPAEDIE (1914) 308 and 


passim. 
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by no means limited to England and America. It is in one degree 
or another almost universal. This idea is that one man may be 
given a legal position with reference to a thing which may roughly 
be described as that of “‘ owner,” and at the same time be sub- 
jected to such changes or burdens with reference to his use of 
that thing for the benefit of another that the latter may be deemed 
the beneficial owner. Even in Anglo-American law a condition of 
extensive control over property vested in one, with high answer- 
ability to another, is common without resulting in technical trus- 
teeship. In various agents, bailees, pledgees, committees, direc- 
tors of corporations, executors, administrators, guardians, and 
receivers, there are varying shades and degrees of such control, 
falling short of what tradition would call “ title.” On the other 
hand, there are instances where the “ title ” is in the trusted per- 
son’s hands and yet his degree of answerability is not great 
enough to warrant thinking of the beneficiary as an equitable 
owner, as in the relation created by the deposit of money in a 
bank or the purchase of insurance, or in the specifically enforce- 
able agreement, or between life tenant and remainderman or 
mortgagor and mortgagee, or in numerous other situations in which 
a mere legal obligation or even a mere equitable charge measures 
the answerability of the ‘ owner ” to another.* What distinguishes 
the Anglo-American trust from all these relations and from their 
counterparts in European law is the very thing that has made pos- 
sible the wonderful growth of trusteeship in Anglo-American law. 
It is the peculiar framework of law and equity as separate systems 
in the administration of justice that has enabled the English law 
to conceive of the trustee as having a legal title and the benefi- 
ciary as having a standing only in a court of equity. The 
comparative simplicity and clarity, at times delusive, which results 
from giving a man all the attributes of ownership at law and 
leaving to another system of judicature the task of censure for the 
abuse of those rights and powers, has made both the control of the 
property by the trustee and the control of the conduct of the trustee 


4 In Professor Scott’s and Professor Costigan’s casebooks, a series of sections is 
devoted to distinguishing between trusts and the more or less similar relationships 
enumerated here. There is perhaps no better way of defining a trust. Scott, Cases 
on Trusts (1919) 1-123; CosTIGAN, Setect Cases ON THE Law oF Trusts (1925) 
1-267. 
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so clear-cut and effective that the trust has come to be understood 
and relied upon in conditions in which a mere qualification of the 
rights of the trusted person so as to derogate more or less from 
his title would have resulted in confusion and doubt. 

There is no need to trace again the interesting story of the 
remarkable new applications made from time to time by English- 
men of an idea of which the kernel was no doubt present when the 
Franciscan and Dominican friars of the thirteenth century dis- 
covered a way to evade the oath of poverty. The middle ages saw 
the use or trust employed for the evasion of feudal burdens, for 
the avoidance of forfeiture in the civil wars, for the circumven- 
tion of mortmain statutes, for the creation of new forms of tenure, 
and in various combinations as a testamentary device. Despite 
statutory efforts to curb the process, and despite complaints that 
it “was turned to deceive men of their just and reasonable 
rights,” ° the land of England was increasingly held by the for- 
mula, “ A to the use of B,” down to the date of the Statute of 
Uses. The effect of the statute has no doubt generally been un- 
derestimated.*® But, whatever its purpose, it did not do away with 
the trust idea. And whatever one may think of the technical 
machinery for saving the idea, the underlying reason that inspired 
the legal profession to save it was its usefulness. The enactment 
of the Statute of Wills only partially filled one of the gaps caused 
by the automatic execution of uses. The employment of the 
Statute of Uses as an unintended but none the less useful means 
of effecting a conveyance free from the cumbersomeness of me- 
dieval conveyancing was, in any event, calculated to keep the 
trust alive. In modern times the revived trust idea has served as 
the great instrument for family settlements, whether testa- 
mentary or in contemplation of marriage. By creating a separate 
estate for married women, it has paved the way for the legal 
emancipation of women. It has served also as the basis for the 
organization of charitable funds, and, by including under chari- 
ties religious purposes not directly connected with the Church of 
England, it has become one of the greatest instruments of re- 
ligious freedom. It has, moreover, been a means of law reform;’ 


5 The language is Bacon’s, quoted in 2 Bt. Comm. 331. 
6 Ames, Lectures ON Lecat History (1913) 242 et seq. 
7 Scott, The Trust as an Instrument of Law Reform (1922) 31 Yave L. J. 
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and it has furnished analogies that have been utilized procedurally 
in situations resembling those created by trust, such as those in 
which a remedy is afforded by the constructive trust. 

Many of these specific applications of the trust idea have disap- 
peared. Statutory means have been found for doing directly what 
the trust has accomplished only in particular cases and by indi- — 
rection. The classic example is perhaps the copying by statute 
for everybody of what the trust had done for the wealthy in the 
creation of a separate estate for married women.* But the history 
of statutes amending real property law from feudal times down to 
the present is replete with examples of doing for all what the trust 
had done for some, and of the recognition in law of what had 
virtually been accomplished through this device in equity.° The 
modern possibility of organizing corporations not for profit to 
handle matters still inaccurately called charitable trusts is but 
another illustration of the tendency of the trust to serve as an 
experimental tool and to give way thereafter to specially created 
tools when the experiment is successfully completed. Whatever 
specific purpose the trust idea is made to serve, because of its 
flexibility its general basis of usefulness is that of experimenta- 
tion. 

In the modern uses of trusteeship in business we find that some 
of the recent types of trust have already been superseded; in sev- 
eral instances the name “ trust ” has remained inaccurately im- 
pressed on the device that has taken its place. Thus there are 
combinations in trade that no longer employ the trust idea still 
popularly known as trusts; there are investment trusts which are 
frequently nothing but investment corporations; there are trust 
receipts which are nothing but documents indicating that a bail- 


457. Some of the subject matter of the present article was touched upon by Pro- 
fessor Scott in his last section, The Trust in Business. The illustrations used here are 
drawn from current business practice and particularly from the work of the trust 
company rather than from adjudicated cases, and it is interesting to note that in 
several instances they represent a stage or two in advance of the experimentation 
that was going on only eight years ago. For assistance in collecting illustrations of 
business uses of trusteeship, I am indebted to Mr. Hawes Coleman of the class of 
1928 in the Harvard Business School. 

8 Dicey, LecTuRES ON THE RELATION BETWEEN LAW AND PuBLic OPINION IN 
ENGLAND DURING THE NINETEENTH CENTURY (2d ed. 1914) 371-95. 

® See lectures by Arthur Underhill, Changes in the Law of Real.Property, in A 
Century oF LAw Rerorm (1901) 280-341. 
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ment rather than a sale has taken place; there are so-called voting 
trusts and equipment trusts in which trusteeship has disap- 
peared; even the so-called business trust, under tax laws and 
other statutes, has become more like a corporation than the word 
trust traditionally suggests. Finally, there are trust companies 
that act in many other capacities than that of trustee. In all these 
cases we have in the name a reminder of the characteristic place 
of trusteeship in recent business history. 

A picture of the services of a trustee or trust company at any 
point in time is thus likely to be ephemeral. It shows those spots 
where for the moment the pressure of business is hardest and the 
specific instrumentalities offered by the law weakest. On the 
other hand, there are some needs that are adequately served by 
the trust and are likely to continue to be so served. In other 
words, the reasons for the choice of trusteeship in preference to 
any of the common frameworks for business organization or busi- 
ness transactions may vary from the most detailed and perfect 
adjustment to needs, down, through a series of nice experiments, 
to a mere haphazard choice of evils. 


Foremost among the advantages of trusteeship over the stand- 
ardized legal devices is its flexibility. The document creating 
the trust is the law of the trust. It may determine the types of 
business, the types of investment, the distinction to be made be- 
tween corpus and income, and the use of both with the utmost 
freedom, according to the needs of the case.*° Furthermore, it 


10 The following excerpts are typical of the long and elaborate trust forms 
furnished to clients by modern trust companies: 

“No purchaser or other person dealing with my executor or trustee shall be 
bound to inquire concerning the validity of any act purporting to be done by my 
executor or my trustee or be bound to see to the application of any money paid or 
other consideration transferred to my executor or my trustee. Any corporate 
executor or trustee hereunder may deal with itself in its individual capacity as 
freely and with the same effect as though it were not executor or trustee here- 
under. [For the effect of omitting such clause, see St. Paul Trust Co. v. Strong, 
85 Minn. 1, 88 N. W. 256 (1901), approved in Jn re Security Bank and Trust Co., 
224 N. W. 235 (Minn. 1929).] 

“The Trustee is hereby authorized in its discretion: 

“To invest in, or retain as an investment, not only any property which, in the 
Trustee’s judgment, a prudent business-man would consider a suitable investment 
for his own funds, but also any property which the Donor requests in writing or 
which is received from him. 

“To invest in the shares, certificates, or securities of unincorporated associations 
or trusts. ... 
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may enlarge the discretion of the trustees so as to take care of 
unforeseen and unforeseeable situations. Numerous testamen- 
tary trusts are no doubt dictated by this last consideration. Trus- 
teeship substitutes a living hand for a dead hand, at least within 


“To hold bonds or other securities in bearer form and to omit to register them. 

“To hold stocks, bonds, or other securities or property in names other than that 
of the Trustee, with a power of attorney for their transfer, without any indication 
that the securities or property are held in trust. .. . 

“To vote upon any stocks, bonds or other securities of any corporation, associa- 
tion or trust, or otherwise consent to or request any action on the part of such cor- 
poration, association, or trust; to give general or special proxies or powers of 
attorney, with or without power of substitution, to vote or take other action with 
respect to such securities; to participate in reorganization, recapitalizations, con- 
solidations, mergers and similar transactions with respect to such securities; to 
deposit such securities in any voting trust, or with any protective or like committee 
or trustees or with depositaries designated thereby; to pay assessments on such 
securities; and generally to exercise any of the powers of an owner, with respect to 
stock or other securities or property belonging to the trust, which it may deem it 
to be for the best interests of the trust property to exercise. 

“To treat as principal or income any receipt, or any part thereof, and charge to 
principal or income any expense or loss, or any part thereof, as it may in its judg- 
ment deem fair and reasonable in the circumstances in each case as it may arise, 
with due regard to any applicable rule of law; provided that where it believes that 
doubt exists as to the law or that an exception should be made thereto on account 
of hardship that would otherwise exist, its decision as to what is fair and reasonable 
shall be conclusive. .. . 

“To sell, exchange, or lease any real or personal property on such terms as it 
may see fit and to enter into such co::tracts with respect to such property as it may 
deem advantageous, whether or not such leases or contracts extend or may extend 
beyond the duration of this trust. 

“To compromise or submit to arbitration any claim or matter in dispute. . . . 

“ Nothing inthis Article shall be construed as limiting any powers or discreticn 
given to the Trustee by law. . 

“No Trustee shall be liable for the acts or omissions of any agent selected with 
reasonable care, or for any error of judgment, but a Trustee shall be liable only for 
his or its acts or omissions in bad faith.” 

Another usual clause, the effect of which in testamentary trusteeships has been 
- recently limited by the decision of the Supreme Court in Ex parte Worcester 
County Nat. Bank of Worcester, U. S. Daily, May 14, 1929, at 624, reads as 
follows: “Any bank or trust company into which any corporate executor or 
trustee hereunder (whether original or successor) may be converted or merged 
or with which it may be consolidated or any bank or trust company resulting 
from any converting, merger or consolidation to which such executor or trustee may 
be a party, shall be the successor of such executor or trustee hereunder without the 
execution or filing of any paper or any further act on the part of any executor or 
trustee hereunder, provided that such successor is organized under the laws of the 
Commonwealth of Massachusetts or of the United States of America, and is 
authorized to perform the duties or accept the trusts hereunder.” 
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defined limits, and yet the trustee is effectively prevented from 
abusing the discretion vested in him. Of course the trust inden- 
ture may go to the other extreme of defining the duties of the 
trustee specifically and limiting his discretion to the minimum. 
Contrasted in this respect with the testamentary trust is the 
typical business trust. The reservation of control over the poli- 
cies of the business may so easily lead to the placing of the whole 
enterprise on a partnership basis, that anything not determined 
as to policy at the outset can hardly be safely amended at meet- 
ings of beneficiaries.** 

A second feature that makes the trust attractive is the high de- 
gree of answerability of the trustee. In this it is not unique, for 
the responsibility of the trustee has been used as the model for 
other confidential relations. Agents of various kinds and part- 
ners owe under special conditions similar duties to account. But 
only the trustee is under the constant jurisdiction of the court of 
equity, so that he may be called in for instruction and guidance 
while the trust is pending as well as for accounting after his task 
is finished. Furthermore, a trust estate is separate and distinct 
from the trustee’s own property. In case of his bankruptcy it is 
not involved or risked with it. If necessary, a new trustee can be 
appointed, but the property remains intact. This phase of trus- 
teeship has induced modern business to experiment with it as a 
credit device, particularly where the principal risk involved was 
the insolvency of the debtor, and where it was an essential busi- 
ness condition that the debtor be as free as possible to utilize the 
goods in the course of his business even to the point of causing 
them to lose their identity or of converting them into a fund. But 
whenever it seemed desirable to make it possible to follow the 
specific goods as the basis of credit, this device had all the infirm- 
ities of a secret lien and required the same public notice as did 
other secret liens to protect it against strangers.*? 

A third element prominent in the modern use of trusteeship in 
business is that it furnishes a ready plan for entrusting the task 
of handling investments, a task which the beneficiary is unlikely 

11 Such forms are almost uniformly silent on any rights of beneficiaries with 
reference to the conduct of the trust. See appendix to Dunn, Business Trusts 


(1922). 
12 Cf. (1926) 39 Harv. L. Rev. 399. But see Jn re James, Inc., 30 F.(2d) 555 


(C. C. A. 2d, 1929). 
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to be capable of directing in detail, to a person willing and able to 
undertake it under the traditional rights and duties connected 
with trusteeship. Obviously, trusteeship is not essential for the 
mere purpose of handling investments. To the extent that the 
law satisfactorily standardizes the position of broker, the broker 
can serve the purpose. Still there are several advantages in trus- 
teeship that sometimes lead to making even the professional 
broker a trustee rather than an agent. The holding of securities 
in the name of the man who handles them is a convenience if they 
are to be dealt in suddenly, as emergencies arise. Furthermore, 
voting and otherwise watching over securities may be entrusted 
to the one caring for the investments as part of the investment 
plan. For these purposes the investment trustee is manifestly in 
a better position than either a broker or an investment counsel. 

Sometimes the settlor has an object in view that involves ac- 
tually placing the funds beyond his own control. His purpose 
may be to set aside a specific fund which shall not thereafter be 
subject to the ordinary hazards of business, a.so-called living trust. 
In other words, by honestly making the trust irrevocable, he 
can while solvent provide in advance for such purposes as the 
education, maintenance, and support of his children, for contribu- 
tions to charities, for alimony under a decree of divorce, or for 
any other lawful purpose to which one might devote the income 
of his earnings and accumulations, either during his life, or there- 
after. 

The life insurance trust is a living trust wherein the trust estate 
is an insurance policy of which the trustee is either the payee or 
the outright owner. The funds are then handled and disposed of 
according to the plan of the living trust already described. The 
motive force behind the creation of this sort of trust is dissatisfac- 
tion with the costliness and delay of the machinery of the courts 
for the administration of estates. 

There is a widespread impression that trusteeship can be uti- 
lized as a means of avoiding (if not of evading) certain taxes. 
The trust in itself does not generally affect taxation. Of course, it 
can be so consummated as to amount in fact to a gift inter vivos 
rather than a testamentary disposition, or there may be some 
other element in the situation which would lighten the tax burden 
even without the trust. Thus an estate yielding a large income 
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might by division among members of a family be made subject 
to a considerably smaller total surtax. By means of trusteeship, 
this end might be accomplished without disintegrating the estate. 
Likewise if a tax law exempts certain amounts paid to charitable 
causes, it is possible to spread a benefaction over a series of years 
by creating a trust estate for the purpose. Trusteeship must be 
regarded rather as the means of spreading the benefaction than as 
a means of saving the tax. In each of the last two instances, the 
corporation might have been used instead of the trust. In the case 
of charitable appropriation out of income the corporation is likely 
to be too permanent, too formal. Trustees, on the other hand, may 
be given discretion to use corpus as well as income, or they may 
be otherwise guided, or left free. In the case of the family estate 
there has been a tendency recently to experiment with the cor- 
poration rather than the trusteeship, probably in imitation of the 
general tendency of investment trusts to become corporations; 
another possible reason is that the corporate form gives some 
leeway in the postponement of taxes, which the trust does not.** 
Barring those exceptional and for the greater part temporary 
instances in which careful calculation, under the peculiar terms 
of a statute, will show a different tax on a trust fund or income 
from that falling on the same fund or income in the hands of an 
individual, and barring the difference, more important in practice, 
between the degrees of scrutiny to which the tax returns of various 
types of taxpayers are subjected, trusteeship in itself is not an 
effective means of tax avoidance.** What it does accomplish in 
such instances is merely the counteraction of evils such as the 
disintegration of an estate in the course of dividing an income. 
The attempt to keep a holding as a unit for some purposes while 
it is divided for others has frequently led to experimentation with 
trusteeship. The notorious attempts to use the trust as a device 
for making combinations in restraint of trade in the seventies and 


13 See unpublished thesis by Arthur W. Glass, The Family Corporation (Harvard 
Business School Library, 1929). 

14 The requirement in some states that trust companies swear to their returns, 
while allowing individuals and individual trustees great laxity in the making of 
returns, has placed an unfair advantage within the reach of the individuals so 
favored. Furthermore, it is considerably easier for an individual to take advantage 
of the possibility of moving securities about or converting them into non-taxable 
forms on tax days than it is for a trust company. 
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eighties have permanently tainted the honorable word “ trust ” in 
the English language. But there are also legitimate ends and 
proper limits of combination. The voting trusts, at first rejected 
by the courts,*® were gradually found by experience to be a useful 
device “ and the hostility evidenced toward them has by degrees 
diminished.” *° 

With more plausibility the trust is put forward as an instrument | 
for avoiding disputes and amicably settling them between persons 
dealing with each other at arms’ length. The functions of stake- 
holder and arbitrator or referee may easily be added in the agree- 
ment under which a fund is deposited pending the completion of a 
task, or the fulfilment of a condition. The deposit of the fund is a 
security to the person eventually to be paid, while the conditions 
imposed are a safeguard to the payer. Meanwhile the trust fund 
need not be idle. Of course it is possible to make a third person the 
referee and stipulate that the fund is to be paid over on his order. 
Or the fund may be put in trust as security only to be returned 
when all obligations under the contract are satisfied. 

The reason for calling in a trustee to act as a security-holder 
may be simply that it is inconvenient to hand over the security to 
the person to be protected, either because of the nature of the 
security or the nature of the person. Thus, in the corporate mort- 
gage that secures a bond issue, a trustee intervenes for the obvious 
reason that the bondholders are too scattered and too changeable 
to be given direct shares in the mortgage. On the other hand, 
where the available security is a large amount of small denomina- 
tion paper or petty accounts, the assignment of the title to, and 
control over, all such accounts to a trustee may, for practical pur- 
poses, make of them a unit which can eventually be used as secur- 
ity. This is done, for example, by financing companies who are 
thus enabled to issue commercial paper backed by the certificate 
of a trust company explaining the security behind it. 


15 Cf. Harvey v. Linville Improvement Co., 118 N. C. 693, 24 S. E. 489 (1896). 

16 Wormser, The Legality of Corporate Voting Trusts and Pooling Agreements 
(1918) 18 Cor. L. Rev. 123. The change of attitude seems to be first reflected in 
the case of Carnegie Trust Co. v. Security Life Ins. Co., 111 Va. 1, 68 S. E. 412 
(1910) (upholding a twenty-five year voting trust agreement). The current cases 
are predominantly in favor of a voting trust, in the absence of fraud. Particularly 
important is the dictum in Manson v. Curtis, 223 N. Y. 313, 320, 119 N. E. 559, 
561 (1918). 
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Of course a deed of trust might be issued for the sole purpose of 
securing a debt. The title given and the charge or condition on 
that title may vary from a perfect imitation of the orthodox 
English mortgage to the most complicated plan for the control 
of great estates. 

There has recently been a tendency in the financing of real 
estate to lay increasing stress on the trust indenture and to issue 
to investors trust certificates instead of stocks or bonds as evidence 
of their interest in the venture. What results is virtually a special- 
ized application of the business trust in a field in which it has 
proved most satisfactory, real estate.*” 

A particularly successful use of the trust in financing has been 
developed in the form of railroad equipment trusts. The idea has 
grown since the introduction of the so-called Philadelphia plan, 
sometimes to the point where the trust element vanishes, and has 
been experimented with in other fields of endeavor.’* Its essential 
legal framework is simply to place title to the equipment or other 
property in a trustee who “ rents ” it to the company using it, per- 
haps with an option to purchase, and issues trust certificates to the 
investors. The advantage of such plans is that they keep the 
object on which credit is based clear and free from the financial 
entanglements of the company. In this respect, the trust chal- 
lenges comparison with the subsidiary corporation sometimes 
established for the same purpose. 

Experimentation with trusteeship as a business tool has been 
stimulated in America by the development of trust companies. 
The New York legislature in 1822 authorized the Farmers’ Fire 
Insurance and Loan Company “ to receive and take by deed or 
devise any effects and property both real and personal which may 
be left or conveyed to them in trust and assume, perform and 

execute any trust which has been or which may be created or de- 
clared by any deed or devise as aforesaid, and the said corporation 
are authorized to receive, take, possess and stand seized of, and to 
execute any and all such trusts in the same manner and to the same 
extent as trustee and trustees might or could lawfully do, and no 


17 See unpublished thesis by H. Paul Willis, Devices for Financing Real Estate 


(Harvard Business School Library, 1928). 
18 DEewInc, FINANCIAL Poticy or Corporations (1926 ed.) 177-217. 
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further.” *® This beginning was followed within a century by the 
development of nearly three thousand trust companies in America 
with assets exceeding twenty billion dollars. These companies are 
in the very center of business activity and are ready to sell their 
various financial services and particularly the service of trustee- 
ship wherever they see a possibility of using it in a business plan 
or even in an isolated deal.” There has been a growing tendency, 
for example, for trust companies to combine the function of ex- 
tending credit with that of handling business transactions by 
undertaking to buy in their own name whatever their customer 
wishes, whether securities, real estate, machinery, equipment, raw 
materials, or even stock in trade, and make arrangements for the 
payment by the customer in installments for the things so ac- 
quired. They have, in fact, been very aggressive in the search for 
new business. Their advertising, which has at times led to resent- 
ment by the lawyer, has stressed the propositions that the work of 
the trust company does not depend on the ability or integrity of 
any individual; it is never sick, never away on a vacation, never 
dies, and it employs specialists in the various fields of its 
activity.” 

The competition of trust companies has been felt not only by 
the legal profession but by banking institutions of the older type. 
There is, of course, a vast difference between the outlook of the 
banker and that of the professional trustee. In their relations 
with depositors or settlors, on the one side, one is a mere debtor 
and owner of the fund deposited while the other has all the limita- 


19 See RortH, op. cit. supra note 2, at 214. 

20 It is remarkable that the inconsistency between the equity theory of trustee- 
ships, which makes so much depend upon conscience, and the appointment of a 
corporation as trustee, has not led to greater difficulties than have been encountered 
in this century of trust company law. Nevertheless, there is a constant crop of 
problems growing out of the manifest difference between the individual trustee and 
the corporate trustee. One of such problems, now current, is whether and to what 
extent the restriction against dealing with oneself in other capacities applies to the 
corporate trustee. See note 10, supra. The regulation of trust companies by 
licensing, inspection, financial requirements and statutory investment rules from 
which the individual trustee is in a measure free, represents a tardy recognition of 
the essential differences between the two. 

21 For a discussion of the advantages claimed by trust companies, see (1929) 
15 A.B. A.J. 51. Fora treatment of the lawyer’s relation to the trust company in 
its current phases, see J. H. Cohen, Watchman, What of the Night?, address to 
Cincinnati Bar Ass’n, 1928. 
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tions of a trustee. In the use of their funds not only are the risks 
and the chances of gain differently apportioned, but the elements 
that enter a credit analysis for the short-time loans of banks are 
necessarily different from those that go into the investment analy- 
sis for long-time securities. The very elements in the financial 
structure of a corporation that favor its investors redound to the 
disadvantage of its current creditors. Banking and trusteeship 
are, in short, essentially different businesses. Nevertheless, the 
advantage that the bank with a trust department had over ordinary 
banks by reason of the flexibility of the service that it could render 
reached a point that became serious to the national banking sys- 
tem. This competition was only partially met by the creation of 
trust companies closely affiliated with the great national banks. 
In course of time it became necessary for the protection of national 
banks to give them the power under the supervision of the Federal 
Reserve Board to act as trust companies, and eventually this power 
had to be protected by further legislation from state encroach- 
ment.”* 

Trust companies, moreover, have assumed not only the rdle 
of trustee but the kindred rdéles of executor or administrator, regis- 
trar of stocks and bonds, receiver or guardian. Of course, their 
activities include the holding of escrows or of stakes and the 
handling of investment work, collections, and particular negotia- 
tions with or without the incident of trusteeship.” Frequently the 
motive for employing them is to get the benefit of their skill and 
connections, or of the reliance that can be expected throughout the 
business world on their certification of a fact, rather than because 
trusteeship in itself, or in any event corporate trusteeship, is 
desired. 

Whatever the motive, modern business has become honey- 
combed with trusteeship. Next to contract, the universal tool, and 

22 40 Star. 968 (1918), 38 STAT. 264 (1923), 12 U.S.C. § 248(k) (1926). Since 
the amendment of 1918, national banks have rapidly taken advantage of this per- 
mission. According to the Annual Report of the Comptroller of the Currency, 
December 12, 1927, pp. 12-13, the number exercising trust powers showed an 
increase of more than two hundred banks a year from that time to the date of the 
report. See unpublished thesis by Wallace W. Hoge, Banking and Trusteeship 
(Harvard Business School Library, 1928). 

23 Cf. Brxsy, Trust Functions Smpuirtep (1927), including chapter headings 


on taxes and insurance, agency accounts, escrows, depository accounts, and cor- 
poration accounts. 
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incorporation, the standard instrument of organization, it takes 
its place wherever the relations to be established are too delicate 
or too novel for these coarser devices. It is particularly useful 
where a wide discretion must be allowed or where unforeseeable 
circumstances and the lack of a standard relationship based on 
experience render it necessary to leave blanks and to experiment. 
Except in those fields in which uncertainty is inevitable, as in the 
provisions of the dead hand, we may expect the success of trustee- 
ship experiments in business most often to show itself by the 
creation of a new legal tool in which nothing but the name of 
trust, and sometimes not so much, is left to show its origin. 


Nathan Isaacs. 
Harvarp Business ScHOOL. 
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Due Process, JURISDICTION OVER CORPORATIONS, AND THE Com- 
MERCE CLAusE. — Various theories have been advanced to explain the 
basis of jurisdiction over foreign corporations under the due process 
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clause, but these have been attempts to rationalize an existing practice, 
rather than doctrines which have moved the Supreme Court. The plain 
fact exists that jurisdiction has been exercised over foreign corporations 
“ doing business ” within a state. Of the theories proposed, the most 
recent explains the jurisdiction as that of a state over those who have 
caused acts to be done within the state.? This view, like the theory of 
implied consent,’ is in accord with orthodox beliefs as to corporate per- 
sonality.* It is open, however, to two objections. First, it is difficult. 
to see why a state has not jurisdiction thereunder as to causes of action 
arising out of the isolated acts of a corporation which the state might 
constitutionally forbid unless the corporation consented to jurisdiction. 
Under this theory there would seem to be no magic in acts sufficient to 
‘constitute “ doing business,” ° yet, as the exponents of the theory admit,® 
the law is otherwise * except as to dangerous acts. And secondly, this 
view does not explain those cases which permit suits against foreign 
corporations doing business within the state on causes arising out of 
foreign business.* The theory consistently enunciated by several Jus- 


1 See notes 8-13, infra. As to what constitutes “ doing business,” see Louisville 
& Nashville R. R. v. Chatters, 49 Sup. Ct. 329, 330-31 (U. S. 1929) ; Notes (1929) 
29 Cor. L. Rev. 187; (1923) 36 Harv. L. Rev. 327. For an historical survey, see 
HENDERSON, PosITION OF FoREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL Law 
(1918) c. 5. 

2 See Scott, Jurisdiction Over Nonresident Motorists (1926) 39 Harv. L. Rev. 
563, 572 et seqg.; CoNFLICT oF Laws RestaTEMENT (Am. L. Inst. 1926) § 97. 

8 This is the most venerable of the explanations. For an exposure of its fictitious 
basis, see HENDERSON, op. cit. supra note 1, at 95; Scott, supra note 2, at 574. 
Furthermore, it seems incorrect to use actual consent by way of analogy and to say 
that a corporation doing business within the state will be treated as if it had con- 
sented, since a service reasonably calculated to give notice must be made in such 
cases. Consolidated, etc. Co. v. Muegge, 49 Sup. Ct. 17:(U. S. 1928) (applying 
Wuchter v. Pizzutti, 276 U. S. 13 (1928), to a corporation) ; see (1927) 40 Harv. L. 
REV. 904. 

4 See note 10, infra. 

5 The theory of acts done or caused to be done within a state (hereafter called 
the “act” theory), more fully stated, is that if a state may constitutionally prohibit 
acts unless the actor consents to jurisdiction as to causes of action arising out of 
such acts, such state may provide that the doing of those acts by a corporation shall 
subject the actor to the jurisdiction of the courts of the state. Conriict or Laws 
RESTATEMENT §§ 89, 90, 93. It would seem that if a state may thus conditionally 
forbid a corporation to do acts sufficient to constitute doing business, it may simi- 
larly forbid lesser acts. Cf. Bothwell v. Buckbee, Mears Co., 275 U.S. 274 (1927) ; 
Palmetto Ins. Co. v. Conn., 272 U. S. 295 (1926); Note (1928) 41 Harv. L. 
390. 

6 See Scott, supra note 2, at 579, n.39. 

7 See note 13, infra. 

8 In Missouri, K. & T. Ry. v. Reynolds, 255 U.S. 565 (1921), the Supreme Court 
in a per curiam opinion affirmed a judgment against a foreign corporation based on 
notes payable outside the state. See Transcript of Record 20. The notes were also 
made, issued, and negotiated without the state. Reynolds v. Missouri, K. & T. Ry., 
228 Mass. 584, 586 (1917). Service was made upon an agent of the corporation, not 
on a public official; the corporation had not consented to jurisdiction. Counsel for 
the defendant urged upon the court the decisions of Old Wayne Life Ass’n v. 
McDonough, 204 U.S. 8 (1907), and Simon v. Southern Ry., 236 U.S. 115 (1915), 
which reached an opposite result upon substantially similar facts, except that service 
was made upon a public official. See Brief for Plaintiff in Error 18-25. The lower 
court also made its decision with knowledge of these two decisions, See Reynolds 
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tices ° of the Supreme Court is that foreign corporations which do busi- 
ness within the state are present *° therein. It seems necessary, in order 


v. Missouri, K. & T. Ry., supra, at 588-90, 117 N. E. at 913, 914-15. Professor Scott 
and the restaters of the conflict of laws in framing their theory to fit the Old Wayne 
and Simon cases seem to have overlooked the Reynolds decision. See Bullington, 
Jurisdiction Over Foreign Corporations (1928) 6 N. C. L. Rev. 147, 161. The 
Reynolds case is not unique; it was decided on the authority of St. Louis S. W. Ry. 
v. Alexander, 227 U. S. 218 (1913). There the cause of action was for non- 
performance of a contract to deliver goods within the state. The making of the 
contract and the shipment of the goods occurred outside the state and were uncon- 
nected with the business done within the state. Jurisdiction was upheld but without 
consideration of the Old Wayne case. Both the Reynolds and the Alexander cases 
were cited without disapproval in Davis v. Farmers Co-operative Co., 262 U.S. 312, 
317-18 (1923), and distinguished on the ground that the commerce objection was 
not raised in them. And see note 19, infra. This jurisdiction was commonly exer- 
cised by the court in earlier cases, though without analysis. Herndon-Carter Co. v. 
Norris & Co., 224 U. S. 496 (1912) (cause arising out of business done abroad; see 
Transcript of Record 61 et seg.) ; Commercial, etc. Co. v. Davis, 213 U.S. 245 (1909) 
semble; Barrow S. S. Co. v. Kane, 170 U. S. 100 (1898) ; Railroad Co. v. Harris, 12 
Wall. 65 (U.S. 1870). New York has reached the same result. Tauza v. Susque- 
hanna Coal Co., 220 N. Y. 259, 115 N. E. 915 (1917) (per Cardozo, J.). See also 
Logan v. Bank of Scotland, [1904] 2 K. B. 495. 

The Old Wayne and Simon cases might be distinguished on the narrow ground 
that service on a state official who forwards notice is to be treated as differing 
from service on an agent of the corporation, since it is not the best method of noti- 
fication possible. See Osborne, “ Arising Out of Business Done in the State” (1923) 
7 Minn. L. Rev. 380, 382, n.g; Conrricr or Laws ReEstaTEMENT § 80(d); cf. 
Cahill, Jurisdiction Over Foreign Corporations (1917) 30 Harv. L. REv. 676, 694; 
Bullington, supra, at 160. But see Fead, Jurisdiction Over Foreign Corporations 
(1926) 24 Micu. L. REv. 633, 642; Scott, supra note 2, at 579, n.40; COMMENTA- 
Ries ON ConFiict oF LAws RESTATEMENT § 97(c). Or they may be rested on the 
fact that the state officials were not required by the statutes to give notice to the 
corporations, and did not do so. Consolidated, etc. Co. v. Muegge, 49 Sup. Ct. 
17 (U. S. 1928) ; see note 3, supra. But neither of these points were considered 
by the Court. If the Reynolds and Alexander cases be law, it is difficult to under- 
stand how the ratio decidendi of the Old Wayne and Simon cases can be upheld. 
See Morris & Co. v. Skandinavia Ins. Co., U. S. Daily, May 15, 1929, at 636 (U. S. 
Sup. Ct.). But see Louisville & Nashville R. R. v. Chatters, 49 Sup. Ct. 329, 331 
(U. S. 1929); Robert Mitchell Furniture Co. v. Selden Breck Co., 257 U. S. 213 
(1921) ; Chipman, Ltd. v. Jeffery Co., 251 U. S. 373 (1920); cf. Note (1929) 42 
Harv. L. Rev. 676, 679, n.19. 

® This theory is most frequently met with in the opinions written by Mr. Jus- 
tice Brandeis. See Bank of America v. Whitney, etc. Bank, 261 U. S. 171, 172 
(1923); Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U. S. 516, 517, 518 
(1923); Philadelphia & Reading Ry. v. McKibbin, 243 U. S. 264, 265 (1917). It 
has recently been stated by Mr. Justice Stone. See Louisville & Nashville R. R. v. 
Chatters, 49 Sup. Ct. 329, 331 (U.S. 1929). And at least two former members of 
the Court accepted this view. Day, J., in People’s Tobacco Co. v. American 
Tobacco Co., 246 U.S. 79, 87 (1918) ; International Harvester Co. v. Kentucky, 234 
U. S. 579, 589 (1914) ; St. Louis S. W. Ry. v. Alexander, 227 U. S. 218, 226 (1910). 
McKenna, J., in Hunter v. Mutual Reserve, etc. Co., 218 U.S. 573, 584 (1910). 

10 The traditional American doctrine has been that corporations cannot mi- 
grate beyond the state of incorporation. See Bank of Augusta v. Earle, 13 Pet. 
519, 588 (U.S. 1839). The theory of implied consent and that based on acts done 
or caused to be done within a state arose from earnest attempts to reconcile this 
orthodox concept with the fact of jurisdiction. It may be that only the most 
anthropomorphic mind will choose to regard a corporation, any more than a chose, 
as present anywhere. See Foley, Incorporation, Multiple Incorporation, and the 
Conflict of Laws (1929) 42 Harv. L. Rev. 516, 526; Scott, supra note 2, at 574 
et seq.; Magruder and Foster, Jurisdiction over Partnerships (1924) 37 Harv. L. 
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to explain the decisions, either to adopt this conception, or else to recog- 
nize that “ doing business” is for corporations a basis of jurisdiction 
per se,\+ equivalent to presence in the case of individuals. But the 
“act ” theory is still needed to explain cases where jurisdiction is sus- 
tained in respect to causes of action arising out of former business, 
though the corporation has at the time of the suit ceased to do busi- 
ness;** and cases where the cause arose out of dangerous acts not con- 
stituting “ doing business.” ** 

There seems to be no established category of jurisdiction which must 
not run the gauntlet of the commerce clause,'* although the effect of 


REv. 793, 826-27; GoopricH, Conriict or Laws (1927) 149. But see HENDERSON, 
loc. cit. supra note 1, especially at 100; Bullington, supra note 8, at 152-53; 
Cahill, supra note 8, at 688-96. Similarly, to some minds the accepted conception 
of the “domicil” of a corporation is distasteful. See Francis, The Domicil of a 
Corporation (1929) 38 YALE L. J. 335. 

11 See Francis, supra note 10, at 350; Magruder and Foster, supra note 10, at 
827. 
12 American Ry. Express Co. v. Royster Guano Co., 273 U. S. 274 (1927); 
Zendle v. Garfield Aniline Works, 29 F.(2d) 415 (D. N. J. 1928). But cf. Conley 
v. Mathiesen Alkali Works, 190 U. S. 406 (1903). A case in which there was a 
fiat finding of “doing business” at the time of suit might more satisfactorily be 
supported on the same ground. Connecticut, etc. Ins. Co. v. Spratley, 172 U. S. 
602 (1899). Other cases of the Spratley type may be rested on irrevocability of con- 
sent actually given. Mutual Reserve, etc. Ass’n v. Phelps, 190 U. S. 147 (1903) ; 
Mutual Reserve, etc. Co. v. Birch, 200 U. S. 612 (1905); see Hunter v. Mutual 
Reserve, etc. Co., 218 U.S. 573, 591 (1910) ; Conritict or Laws RESTATEMENT § 96. 

18 Hess v. Pawloski, 274 U. S. 352 (1927), (1927) 41 Harv. L. Rev. 94. 
Though this case did not involve a corporation it would seem that its principle of 
jurisdiction for a tort resulting from the operation of a motor vehicle within the 
state by a non-resident must be applicable to corporations. In several cases juris- 
diction has been denied where the causes arose out of non-dangerous acts done 
within the state, where such acts were found not to constitute “ doing business.” 
James-Dickinson, etc. Co. v. Harry, 273 U. S. 119 (1927) (cause arose abroad; as 
to the acts done within the state, see Transcript of Record 3); Minnesota, etc. 
Ass’n v. Benn, 261 U.S. 140 (1923) (cause arose abroad) ; Rosenberg Bros. & Co. 
v. Curtis Brown Co., 260 U.S. 516 (1923); Toledo Rys., etc. Co. v. Hill, 244 U. S. 
49 (1917) semble (see Transcript of Record 19, 21). The “act” theory was not 
considered by the Court in any of these cases. Cf. Cannon Mfg. Co. v. Cudahy 
Packing Co., 267 U. S. 333 (1925); (1929) 42 Harv. L. Rev. 955. 

It should also be noted that decisions under the Clayton Act may be based on the 
“act” theory. Section 12 provides that actions under it may be brought against a 
corporation in any district whereof it is an inhabitant and “also in any district 
wherein it may be found or transacts business.” 38 Stat. 736 (1914), 15 U.S. C. 
$22 (1926). This alternative, “‘transacts business,” has been construed as giving 
jurisdiction based on acts less than are necessary to constitute “ doing business ” (the 
accepted interpretation of “ found ” in federal venue statutes). Eastman Kodak Co. 
v. Southern Photo Materials Co., 273 U. S. 359 (1927). But cf. Lumiere v. Wilder, 
Inc., 261 U. S. 174 (1923). The result might be placed on the ground that the 
federal courts have jurisdiction over all defendants found within the United States. 
Cf. Chafee, Interstate Interpleader (1924) 33 YALE L. J. 685, 697, 720-21; Bacon 
v. Federal Reserve Bank, 289 Fed. 513, 519 (E. D. Wash. 1923). Under such a 
view the provisions of the act would concern venue and not jurisdiction. The same 
problem is raised by §6 of the Federal Employers’ Liability Act. 36 Star. 291 
(1910), 45 U.S. C. § 56 (1926); see Trapp v. Baltimore & Ohio R. R., 283 Fed. 
655 (N. D. Ohio 1922). 

14 Actual consent may perhaps be an exception. See note 25, infra. And of 
course federal jurisdictional legislation is not restricted by the commerce clause. 
See Harris v. American Ry. Express Co., 12 F.(2d) 487, 488 (Ct. of App. D. C. 
1926) ; Gavit, Jurisdiction over Causes of Action against Interstate Carriers (1927) 
3 Inv. L. J. 130; see note 13, supra. 
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that clause on the jurisdiction of courts ** over foreign corporations 7° 
has not, as yet, been definitively marked out by the Supreme Court. 
Michigan Central R. R. v. Mix*' and Davis v. Farmers Co-operative 
Co.'* must be taken as holding that though the defendant corporation 
is doing business, there is no jurisdiction unless the commerce clause 
in addition to the due process clause is satisfied..° The former decision 
supplies the additional information that a special appearance to contest 
jurisdiction, which can consistently with the requirements of due process 
be made a basis of jurisdiction,”° may not so be treated if the commerce 
clause is thereby violated. It seems to follow that the less well estab- 
lished “ act” basis of jurisdiction is similarly limited.** It has also 


15 It may be that the commerce clause restricts the jurisdiction of state courts, 
so that collateral attack of a judgment violating it will be allowed in another state. 
See Atchison, etc. Ry. v. Wells, 265 U.S. ror (1924) ; Conrricr or Laws REsTATE- 
MENT § 45, COMMENTARIES § 43. On the other hand it may merely affect the 
competence of state courts. Usually only direct attack is possible if the objection 
goes to competency. See Note (1927) 40 Harv. L. Rev. 766, 769. But see Con- 
FLIct oF LAws RESTATEMENT § 470(b). No case has, as yet, considered the point 
specifically. The Wells case may perhaps be rested on the local practice engen- 
dered by the rule of York v. Texas, 137 U. S. 15 (1890). 

16 It is believed that the principles hereinafter discussed in notes 17-26, infra, 
apply to jurisdiction over individuals as well as corporations. Cf. Kane v. New 
Jersey, 242 U. S. 160 (1916). 

i7 278 U. S. 492 (1929). A switchman, resident in Michigan and employed 
by the D railroad, a Michigan corporation, was killed in Michigan in the per- 
formance of his duties. His wife moved to Missouri, was appointed adminis- 
tratrix, and brought suit in a Missouri state court. Service was made on D’s agent 
for the solicitation of freight, which was the only form of business carried on by 
D in Missouri. D, appearing specially, petitioned to remove. This was denied 
by the state court. Thereupon D filed a transcript of the record in the federal 
court and moved to quash the summons. That court refused to pass on the 
motion and remanded the case to the state court. D, again appearing specially, 
there pressed the motion to quash. This was denied, partly on the ground that a 
petition to remove is equivalent to a general appearance under the Missouri law. 
D scught a writ of prohibition from the Supreme Court of Missouri. This was 
denied. On certiorari the United States Supreme Court reversed this decision on 
the ground that to permit the suit would burden interstate commerce. The Court 
ruled that a petition to remove could not be treated by the state court following a 
remanding as equivalent to a general appearance. The Court, in addition, refused 
to inquire into the local practice which, it was claimed, treated a motion to quash 
as a general appearance. : 

18 262 U. S. 312 (1923); cf. International Harv. Co. v. Kentucky, 234 U. S. 
579 (1914). 

19 The non-residence of the plaintiff seems of no importance under the due 
process clause. Barrow S. S. Co. v. Kane, 170 U. S. 100 (1898). This is clearly the 
conflict of laws rule. See Scort, Cas. Civ. Proc. (1915) 2n.; cf. note 26, infra. 

In the Davis case, the Court avoided determining whether the corporation was 
doing business, but in the Mix case this was said to have been there assumed. See 
Michigan Cent. R. R. v. Mix, 278 U. S. 492, 496 (1929). 

20 York v. Texas, 137 U. S. 15 (1890). But see Blair, Constructive General 
Appearances and Due Process (1928) 23 Itt. L. Rev. 119. 

21 The jurisdiction of York v. Texas may be based upon presence or acts 
caused to be done. In the normal case, a suit in another state would be defended 
by attorney, therefore the basis must frequently be acts caused to be done. See 
Notes (1927) 40 Harv. L. Rev. 766, 767, n.6; (1928) 41 Harv. L. Rev. ros5, 1057, 
n.14. It should be noted that in York v. Texas there is an extension over the. 
“ act ” theory as it is usually stated, since the cause of action clearly does not arise 
out of the acts upon which jurisdiction is founded. 

The jurisdiction sustained in Hess v. Pawloski, 274 U. S. 352 (1927), would 
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been held that property of a foreign corporation not doing business 
within the state may not be attached, nor debts owing to it garnished, to 
satisfy causes of action which arose outside the state from acts done 
abroad, if interstate commerce is burdened thereby.” Logically, it 
might even seem that the jurisdiction of a state of incorporation would 
be limited: to force a corporation doing no business within the state 
to defend causes of action which arose abroad out of acts done abroad, 
merely because the corporation is “ domiciled ” within the state, might 
well be a burden on interstate commerce. It is likely, however, that the 
Court would be moved by other considerations.2* And whether the 
commerce clause limits consensual jurisdiction,** must depend on 
whether the right of immunity conferred by the clause is a personal 
privilege of the defendant, or founded on some public interest.”* 

In each case the degree of interference with interstate commerce must 
be weighed against the propriety of depriving the particular plaintiff 
of an established forum. If a defendant cannot show that it would 
be a lesser burden upon interstate commerce for it to be sued elsewhere, 
the problem will not arise. Where, however, the defendant has no 
established business in the state, it may be inconvenienced to defend 
any action there, though perhaps that circumstance should make no 
difference if it is incorporated there. Similarly, where the defendant 
is doing business within the state but the claim arises out of transac- 
tions in another state, the defendant may be inconvenienced in defend- 
ing such a suit because of the necessity of transporting witnesses. 
Where the defendant makes out a case of hardship, the burden must 
fall upon the plaintiff of showing some particular connection between 


undoubtedly be upheld under the commerce clause. Cf. Kane v. New Jersey, 242 
U. S. 160 (1916). 

22 Atchison, etc. Ry. v. Wells, 265 U. S. ror (1924). 

23 It may well be that fairness to a plaintiff demands that there be at least one 
state where he is sure he can secure jurisdiction over the defendant. This con- 
sideration may, perhaps, justify any burden on commerce. Cf. note 26, infra. In 
Hoffman v. Foraker, 274 U. S. 21 (1927), a non-resident sued on a foreign cause 
arising out of business done in another state and was permitted to recover in a 
state where defendant was incorporated. But the defendant corporation was 
doing business in the state and the situation suggested by the text was not 
considered. 

24 The jurisdiction of the state of “ domicil” of a corporation may in certain 
cases be based upon actual consent. See, e.g., N. J. Comp. Strat. (Cum. Supp. 
1925) § 47-28d(1), (2). In such cases the problem discussed in note 25, infra, will 
be raised. 

25 It may be that the Supreme Court is using the commerce clause merely to 
lessen the personal inconveniences which past decisions under the due process 
clause have forced upon defendants. If so, voluntary consent, such as a power 
to confess judgment, is unhampered by the Constitution. ‘“ Consent” enforced 
upon entrance might perhaps be treated as an unconstitutional condition. See 
Note (1929) 42 Harv. L. Rev. 676, 679, n.19. If, however, the commerce clause 
obstacle to suit is founded upon the public interest in unimpeded commerce be- 
tween the states, it is conceivable that even voluntary consent as a basis of juris- 
diction might be limited thereby. 

In the cases in which the commerce clause has been used to deny jurisdiction 
the defendant has been a railroad. But cf. Sioux Remedy Co. v. Cope, 235 U. S. 
197 (1914). It may be that the public interest in the unimpeded service of public 
utilities is greater than in the unobstructed flow of ordinary commerce between 
the states. Hf so, it is conceivable that a public utility might be permitted to with- 
draw its consent, whereas a non-public service defendant wouid not be. 
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the forum he has chosen and the suit he brings.?® What will be a suffi- 
cient connection to subject the defendant to the jurisdiction of the court 
must vary with the degree of the burden imposed upon interstate 
commerce. 


AVAILABILITY OF DEFENSE OF SET-OFF IN SUIT ON STOCKHOLDERS’ 
Statutory Liapitity.— Statutory modifications * of the common law 
rule ? limiting the liability of participants in a corporate venture have 
produced considerable conflict of opinion, real as well as apparent, con- 
cerning the relative rights of general creditors and stockholders of the 
corporation. A common and somewhat crude * provision permits credi- 
tors to proceed individually against any stockholder after an execution 
issued against the corporation has been returned unsatisfied.* The 


28 This is indicated in the Mix case, where the plaintiff had become a resident 
of the state of suit after the cause arose. The Court said, “‘ For aught that appears 
her removal . . . was solely for the purpose of bringing the suit... .” 278 U.S. 
at 495. It may be that had Missouri been the plaintiff’s former home, a different 
result would have been reached. A lower federal court has permitted recovery 
where the plaintiff was a resident of the forum at the time the cause arose. Griffin 
v. Seaboard, etc. Ry., 28 F.(2d) 998 (W. D. Mo. 1928). Accord: Johnston v. 
Atlantic Coast Line Ry., 128 Misc. 82, 217 N. Y. Supp. 758 (1926) ; Davis v. Cleve- 
land, etc. Ry., 217 U.S. 157 (1910) semble. In St. Louis, etc. Ry. v. Taylor, 266 
U. S. 200 (1924), recovery was allowed where the plaintiff was such a resident, and 
the cause, if in contract and perhaps if in tort, arose within the state. Accord: 
Maverick Mills v. Davis, 294 Fed. 404 (D. Mass. 1923) (no tort in state) ; Lefebvre- 
Armistead Co. v. Southern Pac. Co., 142 Va. 800, 128 S. E. 244 (1925) (same) ; see 
(1928) 42 Harv. L. Rev. 131. It will be noticed that there are analogies here: (1) 
To the principle of forum non conveniens. See Douglas v. New York, etc. Ry., 
U. S. Daily, May 15, 1929, at 636 (U.S. Sup. Ct.) ; Missouri Pac. R. R. v. Clarendon 
Boat Oar Co., 257 U.S. 533 (1922); Blair, The Doctrine of Forum Non Conveniens 
(1929) 29 Cor. L. Rev. 1: Hansell, Proper Forum for Suits Against Foreign Cor- 
porations (1927) 27 Cor. L. Rev. 12; Note (1928) 41 Harv. L. Rev. 387; cf. Dodd, 
Jurisdiction in Personal Actions (1929) 23 Inv. L. Rev. 427. (2) To the power of 
equity to enjoin persons from taking foreign legal proceedings. See Chicago, etc. 
a v. McGinley, 175 Wis. 565, 185 N. W. 218 (1921); Note (1919) 33 Harv. L. 

V. 92. 


1 The various constitutional and statutory provisions are discussed in 6 THomp- 
son, Corporations (3d ed. 1927) § 4770 et seq., and in 6 FLETCHER, CyYCLOPEDIA OF 
Law oF PrIvATE CorPORATIONS (1919) § 4141 et seq. 

2 In the early law, the persons constituting a corporation were probably obliged, 
in the event of its insolvency, to contribute to the payment of its debts. See Willis- 
ton, History of the Law of Business Corporations before 1800 (1888) 2 Harv. L. 
Rev. 149, 160 et seg. But cf. Warren, Safeguarding the Creditors of Corporations 
(1923) 36 Harv. L. Rev. 509, 517 et seg. But it has now long been settled that indi- 
vidual members are not liable for the debts of the corporation, apart from statute. 
See Williston, loc. cit. supra. 

8 Such a rule throws the burden of litigation on the larger stockholders; the 
smaller are likely to escape liability altogether. But the procedure has the merit of 
settling the controversy without forcing a liquidation. Nevertheless, the fact that 
the stockholders are subjected to the capricious action of creditors has led to the 
refusal of some courts to enforce the liability imposed by the statutes of another 
state. May v. Black, 77 Wis. 101, 45 N. W. 949 (1890) ; Finney v. Guy, 106 Wis. 
256, 82 N. W. 595 (1900). 

* Most statutes make the exhausting of remedies against the corporation a con- 
dition precedent to an action against the shareholder. And where the requirement 
is not made in express terms, most courts regard it as implied, unless the corporation 
is insolvent. Duke v. Johnson, 123 Wash. 43, 211 Pac. 710 (1923); O’Brien Mer- 
cantile Co. v. Bay Lake Fruit Growers’ Ass’n, 173 Minn. 493, 217 N. W. 940 (1928). 
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individual pursuing this remedy secures an advantage which he need not 
share with other creditors, while the hapless stockholder is left to reim- 
burse himself by enforcing contribution from his fellows.5 A more 
equal distribution of liability is secured by permitting all the creditors, 
or a representative creditor,® to file a bill in equity against the corpora- 
tion and all stockholders within reach of process. The stockholders 
may be ordered to contribute ratably to the extent of their statutory lia- 
bility after the corporate assets have been exhausted.” And, under some | 
statutes,* the rate of assessment is determined in an action against the 
corporation, and the assessments are enforced by a receiver.® 

There are situations, however, where the registered holder of a share 
may escape liability by asserting a personal defense.*° He may show 
that the issuance of his stock was an unauthorized act,” or that his re- 
lationship to the corporation was a voidable one because of the latter’s 
fraud.’* In addition, the liability may have been discharged, either by 
payment ** or by the running of the Statute of Limitations..* A more 
difficult problem arises when the stockholder attempts to set off the in- 


Contra: Fry v. Baltimore Hotel Co., 80 Cal. App. 415, 252 Pac. 752 (1926); cf. 
Muller v. Coast Counties Gas & Elec. Co., 271 Pac. 338 (Cal. 1928) ; see (1929) 38 
Yate L. J. 675. 

5 See Gedney v. Sanford, 105 Neb. 112, 116, 179 N. W. 385, 386 (1920). 

6 The avoidance of a multiplicity of suits is a sufficient ground for entertaining 
a bill in equity to compel other creditors to join in a suit against all the stockholders, 
though the latter are severally liable. Bottlers’ Seal Co. v, Rainey, 243 N. Y. 333, 
153 N. E. 437 (1926) ; see (1927) 27 Cor. L. Rev. 97. 

7 mo v. Russel, 40 N. H. 109 (1860) ; Lang v. Lutz, 180 N. Y. 254, 73 N. E. 
24 (1905). 

8 See, e.g., Munn. Stat. (Mason, 1927) §§ 8025-31. 

® The proceeding against the corporation is conclusive upon the shareholder with 
respect to the necessity for, and the amount of, the assessment. Howarth v. Lom- 
bard, 175 Mass. 570, 56 N. E. 888 (1900); Corrington v. Crosby, 54 N. D. 614, 
210 N. W. 342 (1926) ; cf. Bernheimer v. Converse, 206 U.S. 516 (1907). 

10 Whether, and to what extent, the stockholder may set up the defenses of the 
corporation is beyond the scope of this Note. 

11 See (1925) 39 Harv. L. Rev. 269; (1927) 40 Harv. L. Rev. 778. 

12 The defrauded stockholder has an equity of rescission against the corporation. 
Fear v. Bartlett, 81 Md. 435, 32 Atl. 322 (1895). As to the effect upon this equity 
of the corporation’s insolvency, see (1928) 42 Harv. L. Rev. 129. The power to 
rescind may be lost if it is not promptly exercised. In re Estates, etc. Ins. Co., 
L. R. 9 Eq. 263 (1870); Tierney v. Parker, 58 N. J. Eq. 117, 44 Atl. 151 (1899). 
And it would seem that persons who advance credit to the corporation in reliance 
on its relation to the defrauded stockholder, as shown by the amount of capital stock 
outstanding, have a right superior to the stockholder’s equity of rescission. Stuffle- 
beam v. DeLashmutt, 83 Fed. 449 (C. C. D. Ore. 1897). But cf. Marion Trust Co. 
v. Blish, 170 Ind. 686, 84 N. E. 814 (1908) ; see 7 THompPpson, CorPORATIONS § 5206; 
(1925) 37 Harv. L. Rev. 767. 

13 Payment to the corporation on account of the statutory liability is not a 
discharge. Duke v. Force, 120 Wash. 599, 208 Pac. 67 (1922). And when the statu- 
tory liability is designed to be enforced for the benefit of all the creditors ratably, 
payment to an individual creditor is not a discharge. Swicord v. Crawford, 23 Ga. 
App. 522, 98 S. E. 817 (1919). But cf. Ingalls v. Cole, 47 Me. 530 (1860). The rule 
is otherwise, however, when the statute vests the right to sue in creditors individ- 
ually. Thebus v. Smiley, 110 Ill. 316 (1884). 

14 In the absence of express provision, the nature of the liability defined by the 
particular statute involved determines the time when the action against the stock- 
holder accrues, and the choice of the applicable statute of limitations. See 7 
FLETCHER, op. cit. supra note 1, §§ 4238-39. 
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debtedness of the corporation to him, but, in general, the lines of cleav- 
age among the cases coincide with the variations in the remedy afforded 
the creditors. Many courts allow the defense in proceedings under a 
statute permitting an individual creditor to sue,’® but where the stock- 
holder must contribute to a fund out of which creditors are to be satis- 
fied ratably, or where his liability is sought to be realized in an equitable 
action which brings all parties before the tribunal, the right of set- 
off has generally been denied.*® 

Under the latter procedure, to deny the defense achieves a result 
which is unquestionably just. The stockholder is invoking an equi- 
table *” principle in order to secure favored treatment, for if the property 
of the corporation plus the sum for which the stockholders are liable 
proves insufficient to satisfy all claims, to allow set-off would give the 
stockholder a preference.** It is otherwise, however, if the claim to 
priority exists on some independent ground. Accordingly, set-off is 
permitted if the stockholder is a preferred creditor,’® since the assets 
ee nag for distribution among the general creditors are undimin- 
ished. 

Where the defense is allowed to defeat recovery at the suit of in- 
dividual creditors,” the commonplace that set-off at law requires debts 
which are mutual ** and in the same right *? presents at least a technical 
difficulty.2* But set-off was common in equity before it was available 
at law,”* and, in its most common application, arose from the insol- 


15 Pierce v. Topeka'Comm. Security Co., 60 Kan. 164, 55 Pac. 853 (1899) ; 
Broadway Nat. Bank v. Baker, 176 Mass. 294, 57 N. E. 603 (1900); Cahill v. 
Association, 94 Md. 353, 50 Atl. 1044 (1902) ; Cunningham v. Opolinsky, N. Y. L. J., 
Feb. 7, 1929, at 2221 (City Ct. of N. Y.). Contra: Buchanan v. Meisser, 105 Ill. 
638 (1883); Lauraglenn Mills v. Ruff, 57 S. C. 53, 35 S. E. 387 (1900); Barth v. 
Pock, 51 Mont. 418, 155 Pac. 282 (1915); cf. Mosler Safe Co. v. Guardian Trust 
Co., 153 App. Div. 117, 138 N. Y. Supp. 298 (1912). 

16 Farmer’s Bank v. Reed, 114 Kan. 216, 217 Pac. 320 (1923) ; Matter of Empire 
City Bank, 18 N. Y. 199 (1858); Austin v. Cochran, 2 S. W.(2d) rors (Tex. Civ. 
App. 1928); Reimers v. Larson, 52 N. D. 297, 202 N. W. 653 (1925); Kimbriel v. 
State, 106 Okla. 177, 233 Pac. 420 (1924); cf. Maritime Bank v. Troop, 16 Can. 
Sup. Ct. 456 (1889). ; 

17 See note 24, infra. 

18 See Wingate v. Orchard, 75 Fed. 241, 242 (C. C. A. oth, 1896); Van Tuy v. 
Schwab, 165 App. Div. 412, 414, 150 N. Y. Supp. 786, 788 (1914). 

19 Welles v. Stout, 38 Fed. 807 (C. C. N. D. Iowa 1889) ; Cole v. Adams, 101 
Neb. 21, 161 N. W. 1036 (1917). 

20 See cases cited supra note 15. 

21 Cf. In re Manley, 21 F.(2d) 529 (N. D. Ga. 1927) ; see (1928) 41 Harv. L. 
REv. 1062. 

22 For example, a debt due to one as executor cannot be set off against individual 
debts. Bishop v. Church, 3 Atk. 691 (1748). 

23 The stockholder was denied the right to set off his claim against the corpora- 
tion when sued by a creditor in the federal courts, on the ground that the defense 
was equitable in nature. Crissey v. Morrill, 125 Fed. 878 (C. C. A. 8th, 1903) ; 
Anglo-American Land, etc. Co. v. Lombard, 132 Fed. 721 (C. C. A. 8th, 1904), 
certiorari denied, 196 U.S. 638 (1904). But cf. Fidelity Ins., etc. Co. v. Mechanics 
Sav. Bank, 97 Fed. 297 (C. C. A. 3d, 1899). But equitable defenses may now be 
pleaded in actions at law in the federal courts. 38 Stat. 956 (1915), 28 U.S. C. 
§ 398 (1926). 

ace) Equity exercised jurisdiction to order the cancellation of independent cross 
demands before set-off came into the law by the statute of 2 Gero. II, c. 22, § 13 
(1729). See Loyd, Development of Set-Off (1916) 64 U. or Pa. L. Rev. 541. But 
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vency of the party against whom set-off was sought.*> If sufficient 
ground exists for a departure from the legal analogy, the strictness of 
the requirement that the debts must be mutual might be relaxed,?* but 
in the situation presented in the cases under discussion, insolvency 
alone has not been considered a compelling reason for permitting the 
defense.** 

Nevertheless, the matter cannot be settled without evaluating the 
practical consequences of the alternatives presented. It may be said © 
that the statute creating the liability gives a creditor the right to look, 
in the event of the corporation’s insolvency, to the predetermined and 
unvarying liability of its shareholders. To allow the latter a right of 
set-off leaves it open to a corporation to trade in an asset intended for 
its creditors, in order to absolve its stockholders from their statutory bur- 
den. The possibility of dishonest dealing argues strongly against this 
solution, though in the absence of fraud the stockholder’s claim is similar 
in its nature to that of the general creditor. In view of the comparative 
frequency with which the question arises, it seems desirable to end the 
present uncertainty by adopting specific legislation dealing with the right 
of set-off.”* 


Pusiic OFFICER’s RIGHT TO QUESTION THE CONSTITUTIONALITY OF 
A STATUTE IN MANDAMUS PROCEEDINGS. — It is an axiom generally ac- 
cepted that the constitutionality of a statute may be questioned only by 
those whose personal rights are directly affected.t As a corollary to this 
proposition, most courts have agreed that a public officer whose duties 
are of a ministerial nature cannot raise the defense of unconstitutionality 
in mandamus proceedings brought to compel the performance of a statu- 
tory duty.” This rule has been justified on the ground that efficient 


thereafter chancery generally followed the construction of the statutes worked out 
by the common law courts, unless some equity intervened which necessitated relief 
beyond the rules applied at law. See Greene v. Darling, Fed. Cas. No. 5,765, at 1148 
(C. C,.D..R: 1.2898); 

25 Originally, set-off was allowed when there was a “ mutual credit,” z.e., when 
the second debt was incurred on the credit of the first. It could hardly be said that 
in the ordinary case the stockholder advances money to the corporation relying on 
his statutory liability to secure repayment. But eventually, courts of equity recog- 
nized a substantive right of set-off in all cases of insolvency. See Clark, Set-Off in 
Cases of Immature Claims in Insolvency and Receivership (1920) 34 Harv. L. Rev. 
178. 

26 See Greene v. Darling, supra note 24, at 1147. 

27 In the cases, supra note 15, where set-off was denied, the corporation was 
insolvent. 

28 In Maine, the defense is allowed when suit is brought to realize upon an un- 
paid stock subscription. Me. Rev. Stat. (1916) 803, § 99. 


1 Clark v. Kansas City, 176 U. S. 114 (1900); Braxton County Court v. West 
Virginia ex rel. State Tax Commissioners, 208 U. S. 192 (1908); Hampton v. St. 
Louis, Iron Mt. & So. Ry., 227 U. S. 456 (1913) ; Commonwealth v. Wright, 79 Ky. 
22 (1880); Pugh v. Pugh, 25 S. D. 7, 124 N. W. 959 (1910); see Southern Ry. v. 
King, 217 U. S. 524, 534 (1910); 1 Coorey, ConstiruTionaL Limitations (8th ed. 
1927) 339; Note (1908) 21 Harv. L. Rev. 438. 

2 County Commissioners v. State ex rel. Patton, 24 Fla. 55, 3 So. 471 (1888) ; 
State ex rel. New Orleans Canal & Banking Co. v. Heard, 47 La. 1679, 18 So. 746 
(1895) ; Matter of Attorney General v. Taubenheim, 178 App. Div. 321, 164 N. Y. 
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administration demands that ministerial officers shall not be permitted 
to question the validity of legislative mandates defining their duties. A 
number of jurisdictions, however, have introduced exceptions where 
the public interest will be served by deciding the point in the pending 
litigation,* or where the duties of the officer necessitate the prompt 
ascertainment of a statute’s validity,® or where, if the statute actually 
were unconstitutional, the performance of the duty would subject the 
officer to penalties or personal liability ° or necessitate a violation of 
his oath.’ 

Those few courts which do permit officers in their official capacity to 
raise constitutional questions * usually proceed on the theory that an 
unconstitutional law is not law,® and that hence the courts should not 
compel its enforcement.*® This premise is, in general, correct. But, in 


Supp. 904 (1917); State ex rel. Cruce v. Cease, 28 Okla. 271, 114 Pac. 251 (1911) ; 
Capito v. Topping, 65 W. Va. 587, 64 S. E. 845 (1909) ; cf. Smith v. Indiana, 191 
U.S. 138 (1903). 

8 See Smyth v. Titcomb, 31 Me. 272, 286 (1850), and cases cited supra note 2. 

# Norman v. Kentucky Bd. of Mgrs. of World’s Columbian Exposition, 93 Ky. 
537, 20 S. W. gor (1892); State ex rel. Pell vy. Mayor and Common Council of 
Newark, 40 N. J. L. 71 (1878), aff'd, 40 N. J. L. 550 (1878) ; Township Committee 
of Lakewood v. Township Committee of Brick, 55 N. J. L. 275, 26 Atl. 91 (1893) ; 
State ex rel. Miller v. Leech, 33 N. D. 513, 157 N. W. 492 (1916); see Ames v. 
People ex rel. Temple, 26 Colo. 83, 92, 56 Pac. 656, 659 (1899) ; State ex rel. Foreman 
v. Wheatley, 113 Miss. 555, 589, 74 So. 427, 429 (1917). Such an exception to the 
general rule would seem of less importance where state constitutions permit the 
governor or legislature to present to the state supreme court the constitutionality of 
proposed legislation as a hypothetical question, or where statutes providing for 
advisory opinions have been held valid. See Hudson, Advisory Opinions in National 
and International Courts (1924) 37 Harv. L. Rev. 970. See also the note by Felix 
Frankfurter, appended thereto, criticizing the practice of rendering advisory opin- 
ions as necessitating the adjudication of vague problems without the opportunity 
of observing the operation of the statutes on factual situations. 

5 When mandamus proceedings are brought to compel state auditors to draw 
warrants on state treasuries, they are almost uniformly allowed to question the 
validity of the statute, usually on the ground that it is their duty to ascertain the 
validity of the statute under which the payment is to be made. Denman v. 
Broderick, 111 Cal. 96, 43 Pac. 516 (1896) ; Stockman v. Leddy, 55 Colo. 24, 129 
Pac. 220 (1912) ; Russell v. Barnes, 25 Fla. 75, 5 So. 698 (1889) ; Norman v. Ken- 
tucky Bd. of Mgrs. of World’s Columbian Exposition, supra note 4; Coleman v. 
Hurst, 11 S. W.(2d) 133 (Ky. 1928) ; State ex rel. School Dist. v. Snyder, 29 Wyo. 
163, 212 Pac. 758 (1923) (state treasurer) ; see Woodall v. Darst, 71 W. Va. 350, 
359, 77 S. E. 264, 267 (1912). 

6 See Denman v. Broderick, supra note 5, at 105, 43 Pac. at 518. For cases where 
the performance of duties imposed by unconstitutional statutes would subject the 
officer to personal liability, see note 11, infra. 

7 State ex rel. Univ. of Utah v. Candland, 36 Utah 406, 104 Pac. 285 (1909) ; 
see Denman v. Broderick, supra note 5, at 105, 43 Pac. at 518. Contra: State ex rel. 
Atlantic Coast Line Ry. v. State Board of Equalizers, 84 Fla. 592, 94 So. 681 (1922) ; 
see note 14, infra. 

8 Brandenstein v. Hoke, 101 Cal. 131, 35 Pac. 562 (1894) ; State ex rel. Univ. of 
Utah v. Candland, supra note 7; see Van Horn v. State ex rel. Abbott, 46 Neb. 62, 
83, 64 N. W. 365, 372 (1895). ‘ 

® See note 11, infra. 

10 See State ex rel. Univ. of Utah v. Candland, supra note 7, at 418, 104 Pac. 
at 290; Van Horn v. State ex rel. Abbott, supra note 8, at 83, 64 N. W. at 372. 

11 An unconstitutional law is a nullity, and void not merely from the date of 
adjudication, but from its enactment. See Marbury v. Madison, 1 Cranch 137, 180 
(U. S. 1803) ; Norton v. Shelby County, 118 U. S. 425, 442 (1886); (1906) 6 Cox. 
L. Rev. 586. Judgments rendered under unconstitutional statutes are void. Finders 
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the absence of special circumstances,’” the conclusion follows only if the 
courts are to disregard the rule that no one may attack a statute as un- 
constitutional unless personally affected by its provisions.** 

When the performance of the duty imposed by an unconstitutional 
statute subjects the respondent to personal liability, his interest is not 
merely official. Subjection to liability in such a situation would seem 
to be a violation of due process, since denying the right to defend might 
result in depriving the officer of liberty or property. But in the absence 
of this factor, the question becomes one of policy.** This has been recog- 
nized by those courts which permit an exception to the general rule when 
public interest favors an early judicial decision on the validity of ques- 
tionable legislation.1* Not all courts have allowed such an exception,’* 
however. But in rigidly applying the rule in all cases they are merely 
postponing the inevitable if the constitutionality of the statute is really 
in doubt; for however great the judicial dislike for constitutional prob- 
lems,*’ an ultimate decision cannot be avoided when those whose personal 
rights are infringed litigate the question after the official duties have 
been performed. And the eventual reparation may in many cases prove 
a greater public inconvenience than would an original determination of 
the problem before the statute is enforced.*® 

In a number of cases, the orthodox rule has been applied even though 
the respondents’ duties have been partially discretionary, rather than 
purely ministerial.'° The fact that the manner of performance involved 


v. Bodle, 58 Neb. 57, 78 N. W. 480 (1899); Matter of Board of Administrators, 
34 La. 97 (1882). And officers performing duties created by unconstitutional 
statutes may be liable to those whose rights are invaded. Sumner v. Beeler, 50 Ind. 
341 (1875); see Osborn v. United States Bank, 9 Wheat. 738, 868 (U. S. 1824). 
Sonny: Hencke v. McCord, 55 Iowa 378 (1880) ; Sessums v. Botts, 34 Tex. 335 
1871). 
io Such special circumstances would include the officer’s subjection to personal 
‘ability. 

18 See cases cited supra note 1. 

14 That the enforced performance of a duty forbidden by the constitution 
would violate the officer’s oath appears but a superficial objection. A statute is 
presumed constitutional until held otherwise by a court of competent jurisdiction, 
and the judiciary is the only branch of government intrusted with the task of pass- 
ing on the validity of legislation. State ex rel. Atlantic Coast Line Ry. v. § 
Board of Equalizers, supra note 7. But see (1913) 13 Cov. L. Rev. 551. 

15 See cases cited supra note 4. 

16 The possibility that the public interest may favor having the point decided 
in the case sub judice is not mentioned in most cases wherein the majority rule has 
been applied. See cases cited supra note 2. 

17 A court will not pass upon the constitutionality of a statute when it can dis- 
pose of a case without so doing. See Stone, J., concurring, in Willing v. Chicago 
Auditorium Ass’n, 277 U. S. 274, 291 (1928) ; State ex rel. Atlantic Coast Line Ry. 
v. State Board of Equalizers, supra note 7, at 599, 94 So. at 684. 

18 An illustration is afforded where tax assessors and collectors are compelled 
to assess and to collect taxes under unconstitutional statutes, and so also when city 
commissioners are not allowed to raise the constitutional objection in mandamus 
proceedings brought to compel them to hold a public election under an alleged 
invalid statute. Such an attitude necessarily threatens a useless waste of public 
funds. See (1915) 28 Harv. L. Rev. 523; (1924) 24 Cor. L. Rev. 317. 

19 State ex rel. Atlantic Coast Line Ry. v. State Board of Equalizers, supra 
note 7; State ex rel. Dist. Att’y v. Judge of Tenth Jud. Dist., 33 La. 1222 (1881); 
see State ex rel. Nicholls v. Shakespeare, 41 La. 156, 166 (1889). 

A duty is purely ministerial when both the act to be performed and the manner 
of performance are dictated by legal authority, which leaves nothing to the per- 
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the exercise of discretion was held immaterial or disregarded. Whether 
or not this additional factor warrants or demands a different treatment 
in cases where it is present invites investigation. The argument that 
the rule is necessary for the efficient administration of government loses 
some of its force when it is applied to officers who perform duties involv- 
ing the exercise of discretion. Because of the smaller number of such 
persons and the relatively greater importance of their work, the desire 
to avoid delays in the performance of official functions does not seem 
invariably a compelling reason for enforcing judicially the provisions of 
unconstitutional legislation. And in some cases,”° the subsequent repa- 
ration for injured private rights may prove an even greater source of 
annoyance than where the duties enforced were imposed upon less im- 
portant officials.* 

Obtaining a writ of mandamus is not a matter of right.2? The writ 
issues only at the sound discretion of the court, and its use should be 
justified by public expediency. For this reason, and because of the 
multiplicity of situations in which it may be demanded, courts should not 
be bound by arbitrary rules which were evolved before the mechanics of 
government had arrived at their present complexity. Hence it would 
seem that the decisions which deny to ministerial officers the right to 
assert the constitutional objection should be regarded, not as binding 
precedents which must be followed in all situations, but rather as indica- 
tive of a policy, and useful as a guide to the courts. Accordingly, when 
the respondent is an officer performing important executive duties which 
necessitate the use of discretion as to the manner of their performance, 
the courts should recognize that the desideratum of promptness may 
well be outweighed by other considerations.** 


sonal discretion or judgment of the officer. See Ferris, EXTRAORDINARY LEGAL 
Remeptigs (1906) § 206. The prevailing view is that mandamus does not lie against 
a governor to compel the performance of ministerial duties. The reason generally 
assigned is the necessity for preserving inviolate the doctrine of the separation of 
powers. State ex rel. Young v. Hall, 135 La. 420, 65 So. 596 (1914) ; Rice v. Draper, 
207 Mass. 577, 93 N. E. 821 (1911) ; Oklahoma City v. Haskell, 27 Okla. 495, 112 
Pac. 992 (1910). The earlier authorities are collected in Myers, Mandamus Against 
a Governor (1905) 3 Micu. L. Rev. 631. 

The statement, often made, that mandamus will not lie to enforce a discretion- 
ary duty, is deceptive. Where an officer has the power to decide whether or not to 
act, mandamus will not lie. State ex rel. Port Royal Mining Co. v. Hagood, 30 S. C. 
519, 9 S. E. 686 (1889). But where he is under a mandatory duty to pursue some 
course of action, mandamus does lie to compel the officer to exercise his discretion. 
People ex rel. Board of Supervisors v. Board of Supervisors of Lake Co., 33 Cal. 
487 (1867); see Kimberlin v. Commission of Five Civilized Tribes, 104 Fed. 653, 
655 (C. C. A. 8th, 1900) ; Henry v. State ex rel. Welch, 200 Ala. 475, 476, 76 So. 
417, 418 (1917) ; Ferris, op. cit. supra, § 207; (1924) 37 Harv. L. Rev. 777. For 
illustrations of the prevalence of the failure to distinguish between discretion as to 
the performance of the duty and as to the manner of performance, see 2 BAILEy, 
Corpus (1913) §227; Hicu, Exrraorpivary Lecat Remepies (3d ed. 
1896) § 118. 

20 E.g., where the enforced duties included the levying of taxes; issuance of 
licenses; revising territorial boundaries between counties, cities, and townships; 
judicial proceedings; appropriations by municipal corporations; and the appoint- 
ment of public officials. 

21 See note 18, supra. 

22 Moore v. Napier, 64 S. C. 564, 42 S. E. 997 (1902) ; see Duncan Townsite Co. 
v. Lane, 245 U. S. 308, 311 (1917) ; United States ex rel. Arant v. Lane, 249 U. S. 
367, 371 (1919) ; Ferris, op. cit. supra note 19, § 196. 

23 Few courts have distinguished between the performance of ministerial and 
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AGENCY — PRINCIPAL’s LIABILITY TO THIRD PERSON IN Tort — LIABILITY 
FOR ToRTS OF EMPLOYEE USING HIS OWN AUTOMOBILE IN SERVICE OF Em- 
PLOYER. — .S was employed by the defendant company to install electrical 
equipment during regular hours and at a fixed compensation per week. By 
an agreement with the defendant, S was permitted at his option to use his 
own car or the railroad train in reaching outlying points to which he was sent, 
and in either case the defendant was to pay an amount equivalent to the rail- 
road fare. On one such trip, S negligently injured the plaintiff, who there- 
upon sued the defendant employer. From a directed verdict for the defend- 
ant, the plaintiff appealed. Held, that since the defendant had no control 
over the operation of the car, S was not his servant in driving. Judgment on 
the verdict. Khoury v. Edison Electric Illuminating Co., 164 N. E. 77 
(Mass. 1928). 

Where a salesman working on commission uses his own car and is free to 
carry on his work at his own discretion, the employer is not liable for in- 
juries caused by the salesman’s negligence while acting for the employer. 
Barton v. Studebaker Corp., 46 Cal. App. 707, 189 Pac. 1025 (1920); Pyyny 
v. Loose-Wiles Co., 253 Mass. 574, 149 N. E. 541 (1925); McCarthy v. 
Souther, 137 Atl. 445 (N. H. 1927). But if, under like conditions, the em- 
ployer’s car is used, a contrary result has been reached. Borah v. Zoellner 
Motor Car Co., 257 S. W. 145 (Mo. App. 1923). The fact that the agent 
owns the means of transportation does not preclude the existence of a master 
and servant relationship if the employer has sufficient control over the 
agent’s operations and retains the profits resulting therefrom. Marsh v. 
Beraldi, 260 Mass. 225, 157 N. E. 347 (1927); cf. Singer Mfg. Co. v. Rahn, 
132 U.S. 518 (1889). Such a relationship has been found under facts similar 
to those in the instant case. Patten v. Rea, 2 C. B. (N. S.) 606 (1857); cf. 
Lewis v. National Cash Register Co., 84 N. J. L. Pas 87 Atl. 345 (2915) 
(agent shared in the profits) ; Auer v. Sinclair R ef. Co., 103 N. J. L 
372, 137 Atl. 555 (1927) (agent used his own car regularly). In the cases 
that deny the liability of the employer, the employee has generally been an 
agent in the regular course of his duties, apart from driving the car. Barton 
v. Studebaker Corp., supra; Pyyny v. Loose-Wiles Co., supra. But in the 
instant case he was a servant, and that circumstance might well have caused 
the court to hesitate in holding him an independent contractor in driving to 
and from the places to which his master sent him. The employer had an 
exclusive right to the profits resulting from the employee’s operations and 
retained a general power to control those operations even when the latter 
was sent out in his own car. The social policy upon which the vicarious lia- 
bility of a master is based would seem to extend to such a situation. See 
Laski, The Basis of Vicarious Liability (1916) 26 YALE L. J. 105; cf. Douglas, 
Vicarious Liability and Administration of Risk I (1929) 38 Yate L. J. 584, 
594-604. 


BANKRUPTCY — PROVABLE CLAIMS — ALLOWANCE OF ATTORNEY’S FEES FOR 
SERVICES TO BANKRUPT IN CONNECTION WITH DISCHARGE. — Objections 
were raised to the discharge of a bankrupt because he had made a false state- 
ment for the purpose of getting credit. The discharge was granted, and the 
bankrupt’s attorney sought payment from the estate for services in con- 


discretionary duties. The difference is noted, however, in State ex rel. Pell v. 
Mayor and Common Council of Newark, supra note 4, at 73, and in the dissenting 
opinion of Whitefield, J., in State ex rel. Atlantic Coast Line Ry. v. State Board 
of Equalizers, supra note 7, at 620 et seg., 94 So. at 690 et seq. 
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nection therewith. Section 64(b)(3) of the Bankruptcy Act provides for 
the payment, in priority, of “the cost of administration, including . . . one 
reasonable attorney’s fee, for the professional services actually rendered, . . . 
to the bankrupt in voluntary and involuntary cases, as the court may 
allow... .” 44 Stat. 667 (1926), 11 U. S. C. (Supp. 1928) § 104(b)(3). 
On the certificate of the referee disallowing the claim, the question came before 
the district court. Held, that the claim was properly disallowed since the 
bankrupt’s false statement had given rise to the objections to his discharge. 
Order affirmed. In re Malkiel, 29 F.(2d) 790 (D. Mass. 1928). 

An attorney for a bankrupt has been denied compensation from the estate 
for services rendered in connection with the discharge of his client on the 
ground that obtaining the discharge is of no benefit to the estate and concerns 
only the bankrupt. Jn re Brundin, 112 Fed. 306 (D. Minn. 1901); Jn re 
Duran Mercantile Co., 199 Fed. 961 (D. N. M. 1912); see 2 COLLIER, BANK- 
RuPTcy (13th ed. 1923) 1366. Contra: In re Christianson, 175 Fed. 867 
(D. N. D. 1910). This result might be supported in the case of an involun- 
tary bankruptcy before the 1926 amendment to the Act. Section 64(b) (3) al- 
lowed fees for services rendered an involuntary bankrupt “. . . while perform- 
ing the duties herein prescribed. .. .” 30 Stat. 563 (1898), 11 U. S. C. 
§ 104(b)(3) (1926). This language might be construed as covering only the 
preparation and filing of schedules and the like. Jn re Mayer, 101 Fed. 695 
(E. D. Wis. 1900); see 2 COLLIER, BANKRUPTCY 1363 et seg. But see Jn re 
Secord, 296 Fed. 231, 233 (W. D. Wash. 1923). But this restriction has been 
removed. 44 Stat. 667 (1926), 11 U. S. C. (Supp. 1928) § 104(b)(3). One 
of the chief purposes of the Bankruptcy Act is to give an honest debtor a 
fresh start. See Stellwagen v. Chum, 245 U. S. 605, 617 (1918). But see 
In re Feinberg, 287 Fed. 254, 256 (E. D. Pa. 1923). His discharge may 
therefore be properly considered part of the administration of his estate. 
In re Christianson, supra. But assets otherwise available for creditors should 
not be depleted in order to compensate an attorney for extricating a bankrupt 
from difficulties caused by his own wrongdoing. See Jn re Kross, 96 Fed. 
816, 819 (S. D. N. Y. 1899); Ju re Rosenthal & Lehman, 120 Fed. 848, 850 
(E. D. Mo. 1902); cf. Jn re Brundin, supra. But cf. In re Weissman, 267 
Fed. 588, 594 (D. Conn. 1920). This may make it difficult for an honest 
bankrupt to obtain the aid of counsel in defending himself against false 
charges, since the award of fees would depend upon the subsequent decision 
as to the bankrupt’s misconduct. Cf. In re Klein-Moffett Co., 27 F.(2d) 444, 
446 (D. Md. 1928). On the other hand, it is doubtful whether counsel would 
rely solely on the estate for his fee. And since the services are rendered after 
the filing of the petition in bankruptcy, they would not be provable as debts 
of the bankrupt and should not be barred by a discharge. Jn re Townsend, 
10 F.(2d) 790 (C. C. A. 3d, 1926); see Zavelo v. Reeves, 227 U. S. 625, 630 
(1913); cf. Dunbar v. Dunbar, 190 U. S. 340 (1903). 


CoNnSTITUTIONAL LAw — STATUTORY PRESUMPTIONS — NECESSITY OF Loc- 
ICAL CONNECTION BETWEEN Fact PRESUMED AND FACT ON WHICH PRESUMP- 
TION 1s Basep. — A Georgia statute provides that every insolvency of a bank 
shall be deemed fraudulent, and the president and directors shall be punished 
by imprisonment, provided that the defendant in such case may repel the 
presumption of fraud by showing that there was in fact a proper administra- 
tion of the bank. Ga. Penat Cope (Michie, 1926) § 211(28). The de- 
fendant, president of an insolvent bank, was convicted under this act, and 
appealed. Held, that the statutory presumption is a denial of due process of 
law, since there is no reasonable connection between the fact proved and that 
poner’. Judgment reversed. Manley v. Georgia, 49 Sup. Ct. 215 (U. S. 
1929). 


\ 

q \ 


RECENT CASES 1077 


The power of a legislature to make one fact presumptive evidence of an- 
other has been generally limited by the requirement that the first fact must 
have some logical tendency to prove the existence of the second. Darbyshire 
v. State, 196 Ind. 608, 149 N. E. 166 (1925); Opinion of the Justices, 
208 Mass. 619, 94 N. E. 1044 (1911); see Mobile, J.& K. C. R. R. v. Tur- 
nipseed, 219 U. S. 35, 43 (1910); Hawes v. Georgia, 258 U. S. 1, 4 (1922). 
But cf. Ferry v. Ramsey, 277 U. S. 88 (1928). Theoretically, a legislature’s 
power merely to shift the burden of going forward with evidence should be 
subject only to the limitation that there be some policy for doing so in the 
particular case. See Casey v. United States, 276 U.S. 413, 418 (1928). This 
should be so even when the formulae of “ presumption” or “ prima facie 
evidence ” are used, provided that the fact upon which the presumption rests 
is an essential element of the case. 2 WicMorE, EvipENCE (2d ed. 1923) 
§ 1356. In theory the only effect of the instant statute is to shift the burden 
of going forward on the issue of fraud. See Griffin v. State, 142 Ga. 636, 
641-42, 83 S. E. 540, 542-43 (1914); Snead v. State, 165 Ga. 44, 49, 139 
S. E. 812, 814-15 (1927); THAYER, PRELIMINARY TREATISE ON EVIDENCE 
(1898) 336-37. But the courts have almost uniformly felt, and justly so, 
that under the usual instructions as to the burden of going forward, the jury 
will treat the fact upon which the presumption rests as having probative value 
on that issue. See O’Neill v. United States, 19 F.(2d) 322, 327 (C. C. A. 
8th, 1927); State v. Beswick, 13 R. 1. 211, 219 (1881). The application of the 
rule of law to the facts of the case may be questioned, for there is a distinct 
connection in experience between fraudulent management and insolvency, 
though the latter may be the result of other factors. See (1924) 27 Eco- 
NOMIC WorRLD (N. S.) 122; SEVENTH ANNUAL REPORT OF THE DEPARTMENT OF 
BANKING (Ga. 1926) iv-x. But the degree of connection that is necessary 
cannot be stated in mathematical terms; nor can decisions under one pre- 
sumption be used as precedents in cases involving another. Cf. Snead v. 
State, supra; Manley v. State, 166 Ga. 563, 144 S. E. 170 (1928). 


CoRPORATIONS — DISREGARDING CorPORATE Fiction — Notice To OFFICERS 
oF ONE CORPORATION AS AFFECTING ANOTHER CORPORATION OF WHICH 
THEY ARE ALSO Orricers.— The A bank organized the B bank in order 
to carry on a trust business. The stockholders in the two banks, the 
officers, and almost all the directors were identical. Ownership of stock in 
each corporation was dependent upon ownership of stock in the other. The 
plaintiff filed with the A bank a memorandum of its by-laws which stipulated 
that the funds of the plaintiff were to be deposited in the A bank and could be 
withdrawn only by check signed by the treasurer and countersigned by the 
president. The treasurer of the plaintiff company deposited a portion of the 
plaintiff’s funds with the B bank, and subsequently withdrew them in his 
own name, without having the counter-signature of the plaintiff’s president. 
Action was brought by the plaintiff for the money so withdrawn against the 
defendant company which had absorbed the two banks and assumed all their 
obligations. Judgment was rendered for the plaintiff in the court of common 
pleas. On appeal by the defendant to the court of appeals, this judgment was 
reversed. The plaintiff appealed. Held, that the formation of the B bank 
did not relieve the A bank of any duty owed the plaintiff arising out of the 
filing with it of the plaintiff’s by-laws. Judgment reversed. Damascus Mfg. 
Co. v. Union Trust Co., 164 N. E. 530 (Ohio 1928). 

The mere identity of stockholders is insufficient ground for disregarding the 
doctrine that a corporation is a legal entity. Richmond, etc. Co. v. Richmond, 
etc. R. R., 68 Fed. 105 (C. C. A. 6th, 1895); Marsch v. Southern N. E. R. R., 
230 Mass. 483, 120 N. E. 120 (1918); see Ballantine, Separate Entity of 
Parent and Subsidiary Corporations (1925) 14 Cauir. L. Rev. 12, 17. The 
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corporate entity has been disregarded where a corporation resorted to stock 
ownership in another company so as to use the latter company as its agent or 
instrumentality. Gulf, etc. R. R. v. Cities Service Co., 281 Fed. 214 (D. Del. 
1922) (parent company liable for torts of its subsidiary) ; In re Eilers Music 
House, 270 Fed. 915 (C. C. A. oth, 1921) (assets of subsidiary held assets of 
bankrupt parent company); Dillard, etc. Co. v. Richmond Cotton Oil Co., 
140 Tenn. 290, 204 S. W. 758 (1918) (the holding company liable for debts 
of its subsidiary). Jurisdiction cannot be obtained, however, over a foreign 
corporation by serving process on a mere subsidiary. Cannon Mfg. Co. v. 
Cudahy Packing Co., 267 U. S. 333 (1925), Note (1925) 20 Inu. L. Rev. 281; 
Atchison, etc..R. R. v. Stevens, 109 Tex. 262, 206 S. W. 921 (1918); see 
(1929) 42 Harv. L. Rev. 955. In many instances the entity theory has been 
disregarded where incorporation was used as a means of evading a legal 
obligation. United States v. Lehigh Valley R. R., 220 U.S. 257 (1911) (effort 
to avoid a statute); Higgins v. California P. & A. Co., 147 Cal. 363, 81 Pac. 
1070 (1905) (attempt to evade obligations under a lease); see WorMSER, 
DISREGARD OF THE CoRPORATE FicTION (1927) 59. Since the entity theory 
is the basis of corporation law, the courts should be cautious in disregarding it. 
The desired result can often be reached by applying other principles of law. 
See Canfield, The Scope and Limits of the Corporate Entity Theory (1917) 
17 Cor. L. Rev. 128. But in the instant case in view of the identity of loca- 
tion, directorates, and officers of the two corporations, it is reasonable to 
impute to one corporation knowledge acquired by its officers as officers of the 
other corporation. Germania Safety Vault & Trust Co. v. Driskell, 23 Ky. L. 
Rep. 2050, 66 S. W. 610 (1902); Cotirell v. Albany Card & Paper Mfg. Co., 
142 App. Div. 148, 126 N. Y. Supp. 1070 (1911); 3 THomPsoNn, CoRPORATIONS 


(3d ed. 1927) § 1770. 


CoRPORATIONS — DISREGARDING (CORPORATE FicTIoN— OWNERSHIP OF 
Srock By ForEIGN GOVERNMENT AS AFFECTING AMENABILITY TO Surtr. — In 
a suit by the United States to enjoin the violation of the anti-trust laws, the 
Ambassador of France was granted permission to intervene. In conjunction 
with the defendant, he made a motion to set aside the service of process on the 
ground that the defendant was not amenable to the jurisdiction of the court. 
The defendant was organized under the general incorporation laws of France 
for the purpose of acting as selling agent in disposing of potash, taken from 
mines of which the French government owned eleven-fifteenths of the capital 
stock. By its certificate of incorporation the defendant could be and in fact 
had been held amenable to suit in French courts. The secretary of state of 
the United States informed the attorney general that it was the view of the 
Department of State that such agencies as the defendant should not be im- 
mune from suit. Held, that the motion to set aside service be denied. United 
Pr v. Deutsches Kalisyndikat Gesellschaft, 31 F.(2d) 199 (S. D. N. Y. 
1920). 

The principal case presents a problem of the exercise and not of the ex- 
istence of jurisdiction. Conriict or Laws RestateMENT (Am. L. Inst. 
1926) §§ 45, 83. As a common law principle, courts do not exercise jurisdic- 
tion over the person of a foreign sovereign or his agents. Compania Mercantil 
Argentenia v. United States Shipping Board, 93 L. J. 816 (1924); LAWRENCE, 
INTERNATIONAL Law (4th ed. 1910) 244, 310. Nor do they indirectly im- 
plead a sovereign by proceedings against property owned by a foreign state 
and found within their domain. Exchange v. McFaddon, 7 Cranch 116 
(U. S. 1812); Berizzi Brothers Co. v. Steamship Pesaro, 271 U.S. 562 (1926). 
These rules are designed to avoid international friction. But the modern 
phenomenon of governments engaged in business has properly led to a 
tendency to restrict sovereign immunity. Coale v. Société Codperative, 21 
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F.(2H) 180 (S. D. N. Y. 1927); Hayes, Private Claims against Foreign 
Sovereigns (1925) 38 Harv. L. REv. 599; Weston, Actions against the Property 
of Sovereigns (1919) 32 Harv. L. Rev. 266; (1926) 40 Harv. L. Rev. 126; 
see Hervey, The Immunity of Foreign States When Engaged in Commer- 
cial Enterprises: A Proposed Solution (1929) 27 Micu. L. Rev. 751. But 
cf. Mason v. Intercolonial Ry. of Canada, 197 Mass. 349, 83 N. E. 876 (1908). 
The International Economic Conference at Geneva recommended that, in the 
interests of free trade, no immunity be given governmental agencies engaged 
in commercial enterprise. 1 Wor~p Economic CONFERENCE (League of 
Nations, 1927) 35. Since the defendant in the instant case was a private 
corporation which was not exclusively owned or operated for the sovereign, 
there seems to be no reason to override the corporate conception and give 
the company the character of some of its shareholders. Cf. Continental Tyre 
& Rubber Co., Lid. v. Daimler Co., Ltd., [1915] 1 K. B. 893. Moreover, the 
question being one of diplomatic policy, the court properly followed the advice 
of the executive department as expressed by the secretary of state. 


EvipENCcE — Hearsay — ADMISSIBILITY OF DECLARATIONS OF DECEASED 
HusBaNnD AND WIFE TO REBUT PRESUMPTION OF LEGITIMACY OF CHILD Born 
In WeEpDLocK. — The applicant, who was born seven weeks after the marriage 
of his mother with the decedent, brought a statutory motion for maintenance 
against the decedent’s estate. The respondent executors offered in evidence 
statements alleged to have been made by the decedent to third persons that 
although he had been intimate with his wife about four months before their 
marriage, the applicant was not his son, and that his wife, who was now dead, 
had admitted that fact to him. This evidence was objected to by the applicant. 
Held, that a husband or wife can give evidence as to events prior to their mar- 
riage even though such evidence may have the effect of bastardizing a child 
born in wedlock; and that the decedent’s declarations as to his wife’s state- 
ments were admissible under the pedigree exception to the hearsay rule. 
Objections overruled. In re Mackay, 28 N. S. W. St. R. 404 (1928). 

In the absence of statute, the general rule is that husband and wife cannot 
testify as to non-access during marriage when such testimony would tend to 
bastardize a child born during wedlock. Russell v. Russell, [1924] A. C. 687; 
People v. Case, 171 Mich. 282, 137 N. W. 55 (1912). Many American courts 
refuse also to admit the testimony of husband and wife as to non-access before 
marriage. Wallace v. Wallace, 137 Iowa 37, 114 N. W. 527 (1908); Vanof v. 
Vanoff, 237 Mich. 383, 211 N. W. 735 (10927). Contra: Poulett Peerage 
Case, [1903] A. C. 395. These holdings are said to be dictated by a policy in 
favor of protecting the-sanctity of marital relations. See Russell v. Russell, 
supra, at 722; 4 WicMorE, EviweNce (2d ed. 1923) § 2063. Yet this policy 
does not prevail where the question of a child’s legitimacy is not involved. 
Holland v. Holland, [1925] P. tox (stillborn child); see Russell v. Russell, 
supra, at 718. The rule can perhaps be explained as a means of supporting the 
presumption of the legitimacy of a child born in wedlock. But upon this basis 
it should be applied coextensively with that presumption so as to exclude testi- 
mony of spouses concerning non-access even before marriage. Aside from 
this objection of policy, the husband’s declarations as to what his wife told him 
would seem admissible, for the pedigree exception may be applied twice to 
admit hearsay on hearsay. 


FeperAL Courts — JurispicTion: Diversity oF — Status 
OF UNINCORPORATED TrADE Union. — The petitioner, an alien, filed his bill 
in a federal court against the Actors’ Equity Association, and its officers, to 
restrain the continuance of an alleged boycott by the association, an unincor- 
porated trade union formed under the laws of New York and maintaining its 
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principal office there. It was alleged that the association’s membership of 
about 10,000 persons included twenty-nine citizens of other states, and thirty- 
three aliens. The district court dismissed the bill as to the association, and 
the petitioner moved for mandamus to compel the court to take jurisdiction. 
Held, that for purposes of federal jurisdiction an unincorporated association 
has no citizenship distinct from that of its individual members. Motion 
denied. Ex parte Edelstein, 30 F.(2d) 636 (C. C. A. 2d, 1929). 

An unincorporated association is not a legal unit at common law. District 
No. 21, United Mine Workers v. Bourland, 169 Ark. 796, 277 S. W. 546 
(1925); West v. Baltimore & Ohio Ry., 103 W. Va. 417, 137 S. E. 654 (1927); 
see WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS AND BUSINESS TRUSTS 
(2d ed. 1923) 136, 425; Sturges, Unincorporated Associations as Parties to 
Actions, (1923) 33 YALE L. J. 383. But it has been contended that a departure 
from this position would provide a more logical and workable rule of law. 
See Laski, The Personality of Associations (1916) 29 Harv. L. REv. 404; 
Valéry, The World War and Its Effect on Future International Law (1918) 
31 id. 980, 998 et seg. And the highest courts of the United States and 
England have entertained suits against trade unions, where legislative sanction 
could be inferred from statutes concerning such associations. United Mine 
Workers v. Coronado Coal Co., 259 U. S. 344 (1922); Taff Vale Ry. v. Amal- 
gamated Society of Ry. Servants, [1901] A. C. 426. Practically, the same 
result had already, been reached in equity through the practice of permitting 
suit by and against representative parties. Branson v. Industrial Workers, 
30 Nev. 270, 95 Pac. 354 (1908); St. Germain v. Bakery Workers’ Int. Union, 
07 Wash. 282, 166 Pac. 665 (1917); see WRIGHTINGTON, Op. cit. supra, at 430. 
So the Taff Vale and Coronado cases may be interpreted as merely pro- 
viding an analogous legal procedure in which the association name is used as 
a compendious description of the aggregate membership. See WarRREN, Cor- 
PORATE ADVANTAGES WITHOUT INCORPORATION (1929) 648 et seg. But gen- 
erally these decisions are considered as recognizing trade unions as legal 
entities. See Roberts, Labor Unions, Corporations —The Coronado Case 
(1923) 5 Int. L. Q. 200; Magill and Magill, The Suability of Labor Unions 
(1922) 1 N. C. L. Rev. 81, 86; Note (1919) 33 Harv. L. Rev. 298. But even 
assuming the personality of such associations, they may well be denied citizen- 
ship for purposes of diversity jurisdiction. The Supreme Court has refused 
to confer such citizenship even upon quasi-corporate associations, recognized 
as legal units by the state under the laws of which they were organized. Great 
Southern Hotel Co. v. Jones, 177 U.S. 449 (1900) ; see Note (1925) 38 Harv. 
L. REv. 510, 512, nn.10-14. The policy of opening the federal courts to labor 
disputes in which no federal question is involved has been doubted. See 
Note (1925) 38 Harv. L. Rev. 510. Indeed, the entire diversity jurisdiction, 
founded on fears which never materialized, has been attacked as a real ob- 
stacle to the efficient administration of justice. See Friendly, The His- 
toric Basis of Diversity Jurisdiction (1928) 41 Harv. L. Rev. 483. It 
therefore seems probable that the principal case will be followed. Cf. Williams 
v. Ricard, 26 F.(2d) 244 (C. C. A. 7th, 1928); Russell v. Central Labor Union, 
1 F.(2d) 412 (E. D. Ill. 1924). 


GARNISHMENT — Property Svusyect TO GARNISHMENT—FUNDS IN 
Hanns oF SHERIFF. — The plaintiff, having obtained a judgment against the 
defendant, sought to garnish in the hands of the sheriff money which had 
been taken, for use in evidence, from the defendant’s person upon his arrest 
on a charge of murder. It did not appear whether or not the money was still 
needed as evidence. A statute declared subject to garnishment any person 
who is indebted to the defendant or who has property of the defendant in his 
hands. Miss. ANN. Cope (Hemingway, 1927) § 2053. From a judgment for 
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the plaintiff, the defendant appealed. Held, that the words “any person ” 
in the garnishment statute include a sheriff, and that funds obtained by an 
officer of the court from a prisoner are subject to garnishment. Judgment 
affirmed. Blaylock v. J. Rubel & Co., 119 So. 503 (Miss. 1928). 

Money taken from a prisoner at the time of his arrest by an officer of the 
court is generally held immune from garnishment, in order to avoid the 
danger of abuse of criminal process. Hubbard v. Garner, 115 Mich. 406, 73. 
N. W. 390 (1897); Williams v. Edelstein, 143 Wash. 198, 253 Pac. 596 
(1927); see Note (1926) 14 Catir. L. Rev. 321. It seems, however, that this 
danger is exaggerated and would be adequately met by granting immunity 
only where there is proof of fraud or collusion. Reifsnyder v. Lee, 44 Iowa 
tor (1876). The rule exempting from garnishment funds held by an officer 
of the court is commonly rested on the policy against interference with the 
administration of justice. Manwell v. Grimes, 48 Okla. 72, 149 Pac. 1182 
(1915); see (1900) 13 Harv. L. Rev. 528; (1925) 10 Minn. L. REv. 65. 
Statutes providing that property of a debtor in the hands of “ any person ” 
shall be subject to garnishment have frequently been held not to refer to an 
officer of the court. Moscow Hardware Co., Ltd. v. Colson, 158 Fed. 199 
(N. D. Idaho 1907); see (1895) 9 Harv. L. Rev. 288. But cf. Hines v. 
Minor, 26 Ga. App. 278, 105 S. E. 851 (1921); Burdine v. White, 173 Ky. 
158, 190 S. W. 687 (1917). When, however, there is no further need to re- 
tain the property for court purposes, and the officer’s only duty is to turn 
over the money to the defendant, it is reasonable that the exemption should 
cease. Laurel Mills v. Ward, 137 Miss. 221, 102 So. 263 (1924); Turner v. 
Gibson, 105 Tex. 488, 151 S. W. 793 (1912). But cf. Wallace v. Coyne, 230 
Mass. 475, 120 N. E. 73 (1918). And even where the funds are still needed 
by the court, the plaintiff might well be allowed to reach them, subject to 
their remaining in the garnishee’s possession until released by court order. 
Fitzgerald v. Nickerson, 43 R. I. 396, 113 Atl. 290 (1921). 


MarrIacE — NULLIFICATION — CONCEALMENT OF ANTENUPTIAL PREG- 
NANCY WHERE HusBanp Himsetr Atso Hap Itiictr PREMARITAL RELATIONS 
With Wire. — The husband had had illicit relations with his wife before 
marriage, and married her relying upon her representations that he was the 
cause of her pregnancy. The period within which the child was born made it 
apparent that he could not have been the father. He brought a libel for 
nullification of the marriage, and from a decree of dismissal, appealed. 
Held, that the marriage will not be annulled, since under the circumstances 
the husband could not justifiably rely on the wife’s representations. Decree 
affirmed. Arno v. Arno, 163 N. E. 861 (Mass. 1928). 

Antenuptial pregnancy by another man, if concealed, is a fraud ordinarily 
justifying divorce or annulment. Harrison v. Harrison, 94 Mich. 559, 54 
N. W. 275 (18093); Sinclair v. Sinclair, 57 N. J. Eq. 222, 40 Atl. 679 (18098); 
cf. Anders v. Anders, 224 Mass. 438, 113 N. E. 203°(1916). Contra: Moss v. 
Moss, [1897] P. 263. But where the husband himself has had illicit pre- 
marital relations with the wife, some courts refuse to grant dissolution. 
Crehore v. Crehore, 97 Mass. 330 (1867); States v. States, 37 N. J. Eq. 195 
(1883); cf. Bahrenburg v. Bahrenburg, 88 Misc. 272, 150 N. Y. Supp. 589 
(1914). Contra: Wallace v. Wallace, 137 Iowa 37, 114 N. W. 527 (1908); 
Jackson v. Ruby, 120 Me. 391, 115 Atl. 90 (1921); cf. Lyman v. Lyman, 90 
Conn. 399, 97 Atl. 312 (1916); see Vanneman, Annulment of Marriage for 
Fraud (1925) 9 Minn. L. REv. 497, sor. The ground commonly asserted 
for refusing dissolution, as in the principal case, is that the husband is not 
justified in relying on the representations of a woman whom he knows is not 
entirely chaste, and this is apparently set down as a rule of law without 
regard to the facts of the particular case. While some degree of prudence 
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ought to be required, this argument seems to involve an unduly cynical atti- 
tude toward the veracity of every woman who has been guilty of such indis- 
cretion. Moreover, the motives of a man who seeks to legitimize a child 
which he supposes to be his own and to make reparation to its mother, ought 
not to be thus disregarded. Winner v. Winner, 171 Wis. 413, 177 N. W. 
680 (1920); cf. Safford v. Safford, 224 Mass. 392, 113 N. E. 181 (1916). 
The suggestion that the libellant has no standing in a court of equity has 
been properly rejected. Winner v. Winner, supra. Sociologically, the cases 
in accord with the instant decision seem unfortunate; the evil of the result 
lies in the sort of family it fosters. See Note (1921) 11 A. L. R. 931. It is 
doubtful how long such a family, founded upon fraud, will remain a unit; 
and in case it disbands at the instance of the husband, it seems unfair to 
hold him liable for the support of another man’s child. 


MortGAGes — TRANSFER: BY MorTGAGEE — PAYMENT TO MORTGAGEE AFTER 
TRANSFER OF NOTE AND MortTGAGE SECURING Note. — R executed a note and 
mortgage to EZ. Subsequently, R sold the land to the plaintiff who assumed 
the mortgage debt. £ later assigned the note and mortgage to X who promptly 
recorded the assignment. The plaintiff without actual notice of the assign- 
ment to X made several payments to E which were not turned over by E to 
X. In an action by the plaintiff to recover the money so paid, judgment was 
rendered for the defendant. The plaintiff appealed. Held, that the money 
was paid under a mistake of fact and could therefore be recovered. Judgment 
reversed. Blair v. Haas, 273 Pac. 400 (Kan. 1929). 

In the absence of actual or constructive notice of an assignment, the mort- 
gagor is justified in paying to the original mortgagee a mortgage debt not evi- 
denced by a negotiable instrument. Hand v. Kemp, 207 Ala. 309, 92 So. 897 
(1922); O’Maley v. Pugliese, 272 Pa. 356, 116 Atl. 308 (1922). And in many 
jurisdictions the recording of the assignment is not notice to the mortgagor. 
Foster v. Carson, 159 Pa. 477, 28 Atl. 356 (1894); 2 Jones, Mortcaces (8th 
ed. 1928) § 1001. Contra: Mayer v. McLaughlin, 80 N. J. Eq. 342, 84 Atl. 
1054 (1912); cf. Bower v. Kelbaugh, 147 Md. 364, 128 Atl. 37 (1925). The 
bona fide purchaser of a negotiable note secured by a mortgage, however, takes 
the mortgage free of all equities existing between the original parties. Penin- 
sula Bank v. Wolcott, 232 Fed. 68 (C. C. A. 4th, 1916); Foster v. Augustanna 
College, 92 Okla. 96, 218 Pac. 335 (1923); BRANNAN, NEGOTIABLE INSTRU- 
MENTS Law (Chafee’s ed. 1926) 489. Contra: Chicago T. & T. Co. v. Af, 
183 Ill. o1, 55 N. E. 659 (1899); Johnson v. Carpenter, 7 Minn. 176 (1862). 
Payment must be made to the holder of the instrument. Harris v. Robertson, 
77 Fla. 214, 81 So. 224 (1019); Hayden v. Speakman, 20 N. M. 513, 150 Pac. 
292 (1915). And the mortgagor will not be protected even though a statute 
provides that the recording of an assignment does not give notice sufficient to 
invalidate a payment to the mortgagee. Williams v. Keyes, 90 Mich. 290, 
51 N. W. 520 (1892); Smith v. Jarman, 61 Utah 125, 211 Pac. 962 (1922); 
cf. Allen v. Waddle, 111 Kan. 690, 208 Pac. 551 (1922). A grantee who as- 
sumed payment of the mortgage debt is liable to the holder of the mortgage 
note. People’s Savings Bank v. Jordan, 200 Ala. 500, 76 So. 442 (1917) 
(grantee held liable on the note); Mullin v. Nash-El Paso Motor Co., 250 
S. W. 472 (Tex. Civ. App. 1923) (grantee held liable not on the note but on 
his promise to assume); cf. Young v. Bray, 54 Mont. 415, 170 Pac. 1044 
(1918). In the instant case, the money was paid under the mistaken belief 
that the mortgagee still retained the mortgage note, and therefore can be 
recovered. Stotsenburg v. Fordice, 142 Ind. 490, 41 N. E. 313 (1895); Simms 
v. Vick, 151 N. C. 78, 65 S. E. 621 (1909). The fact that the party paying had 
means of knowing the facts is no defense. Rutherford v. McIvor, 21 Ala. 750 
(1852); James River Nat, Bank v. Weber, 19 N. D. 702, 124 N. W. 952 
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rae: Contra: Brummitt v. McGuire, 107 N. C. 351, 12 S. E. 191 
1890). 


Trusts — FoLtowinc Trust Property — CESTUI’S RIGHT TO PRODUCT OF 
Money Borrowep ON SECURITY OF TRUST PRoPERTY. — The trustee under 
the decedent’s will wrongfully pledged warrants worth $6,000, belonging to the 
estate, as security for a personal loan of $5,000. With the borrowed money 
he purchased land, taking title in the name of his wife, the defendant, who 
gave no consideration. The complainant sought to impress a constructive 
trust on the land. From a decree overruling a demurrer to the bill, the de- 
fendant appealed. Held, that the complainant’s failure to allege that the 
warrants had not been reacquired by the trustee was fatal to his cause of 
pm Judgment reversed. McMillan v. McMillan, 119 So. 676 (Ala. 
1929). 

Where a trustee has wrongfully mingled trust funds with property of his 
own in definite proportions, the cestui que trust may enforce a lien for the 
amount of his claim on the product of the commingled fund, or he may ac- 
quire a share in the proceeds by way of constructive trust. Primeau v. Gran- 
field, 184 Fed. 480 (S. D. N. Y. 1911); Ames, Following Misappropriated 
Property (1906) 19 Harv. L. Rev. 511; Scott, The Right to Follow Money 
Wrongfully Mingled (1913) 27 Harv. L. Rev. 125. Contra: Bresnihan v. 
Sheehan, 125 Mass. 11 (1878). Where the trust property is pledged for a 
loan, the money advanced becomes in part the product of the trustee’s per- 
sonal credit and in part that of the property pledged, though the court in 
the instant case refused to recognize this fact. If the exact amount appor- 
tionable to each of these elements can be proved, the result should be no dif- 
ferent from the case where the mingling is of two tangible funds. Kyle v. 
Barnett, 17 Ala. 306 (1850). But in the principal case such ascertainment 
was impossible. It would seem, therefore, that the cestui que trust cannot 
claim a share of the increase on the basis of a constructive trust, regardless 
of whether or not the trust property has been reacquired, but rather that he 
must be relegated to a lien on the fund to the extent of his claim. When the 
trustee sells and later buys back the trust res with his own funds, the original 
trust will re-attach. Williams v. Williams, 118 Mich. 477, 76 N. W. 1039 
(1898). It has been suggested that, in this situation, the cestui que trust 
should have the option of saarayy So remedy against the proceeds or avail- 
ing himself of the revived trust. ‘Ames, Joc. cit. supra. This seems to be the 
only fair rule where the cestui que trust previously had a share in the profits 
of the trustee’s transactions by means of a constructive trust on the proceeds. 
It is arguable, however, that, where, as should be so in the instant case, the 
cestui que trust can realize no more than the value of his original claim since 
his only remedy against the proceeds is a lien, it is not unjust to restrict his 
right to the reacquired res. 
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PRACTICE AND PROCEDURE IN THE SUPREME COURT OF THE UNITED STATES. 
By Reynolds Robertson. Revised Edition. New York: Prentice-Hall, 
Inc. 1929. pp. xlii, 418. ; 

Mr. Robertson has revised his authoritative manual of Practice and Pro- 
cedure in the Supreme Court of the United States to embrace the changes 
made necessary by the passage of the Act of January 31, 1928, purporting 


1 28 U.S.C. A. §§ 861(a), 861(b) (1928); see (1928) 41 Harv. L. REv. 673. 
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to abolish the writ of error in federal appellate procedure, the amendatory 
Act of April 26, 1928,? and the promulgation of the new rules of the Supreme 
Court as of July 1, 1928,° containing the order requiring statements of juris- 
diction. While it does not bear the imprimatur of the Clerk’s Office, the 
author’s service in that office, his painstaking examination of the present 
practice and his clear expository style, all contribute to make the book the 
definitive authority in its field. 

The practice before the Supreme Court differs from other appellate practice 
in that in all cases, except the relatively few arising from the circuit courts 
of appeals upon certified questions, the Court requires a preliminary exami- 
nation upon printed briefs. In cases arising upon certiorari, the writ must 
first be allowed upon printed petition and opposing brief, where filed.® In all 
cases upon appeal the appellant is required to file a jurisdictional statement 
and the appellee is afforded an opportunity to answer.* While Rule 12 does 
not so state, it is believed that a simple exposition that a federal right was 
asserted and denied will not suffice. Especially in the field of constitutional 
law, the appellant will feel it necessary to make a sufficient statement of the 
merits of the case to establish that the federal right claimed is substantial. 
Decisions at the present term indicate that the Court will dismiss for lack 
of apparent jurisdiction cases in which it believes that the right asserted is 
not entitled to protection under the Federal Constitution. The difference 
between a substantial and a frivolous federal question is not capable of clear 
delineation. The result of the rule requiring jurisdictional statements is to 
impose upon counsel the task of preparing a substantial brief designed to con- 
vince the Court not only that it should hear the case but that it should re- 
verse the judgment. 

The chapter upon motion practice reveals what is believed to be an unnec- 
essary burden upon counsel. Oral argument upon motions is not permitted. 
But there are many motions in which counsel must formally appear and 
make the motion. For what purpose is counsel’s presence required? No oral 
argument is permitted, and the author has so crystallized the statement to be 
made by counsel upon presenting the motion that no good seems to be accom- 
plished by his presence. Trips to Washington are expensive and apparently, 
on motion practice, futile. 

The Court now requires assignments of error in all appeals.? This, so far 
as appeals in equity from the circuit court of appeals are concerned, is be- 
yond the requirements of the statute and seems a regrettable innovation. 
The abolition of assignments of error rather than their extension would be a 
long step toward simplification of federal appellate practice. The author 
states that the evident purpose of the requirement for an assignment of 
error is to clarify the issues and lighten the labor of the appellate court by 
crystallizing the points to be considered. This is but an adoption of the 
classic statement of the function of the assignments of error. It is submitted 
that they serve no such purpose. The rules in respect to them are highly 
complicated. Each error alleged must set forth one error and if any part 


2 28 U.S.C. A. §$ 861(b) (1928). 
8 Revised Rules of the Supreme Court of the United States, 275 U. S. 595 
(1928). 

* Rule 12, ibid. at 603. 6 Rule 12, ibid. at 603. 

5 Rule 38(3), ibid. at 623. 7 Rule 9g, ibid. at 600. 
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of what is assigned as error is good the whole assignment is defective. Con- 
sequently, in a case involving errors in admission of testimony, counsel must 
comb the record in order to be sure that in each assignment of error there is 
presented but one point. Then he is confronted with this problem: other 
testimony of like effect and believed also to be inadmissible has been ad- 
mitted. If the admission of that testimony is not assigned as error, the error 
is deemed waived. But the erroneous admission of one letter may not consti- 
tute a ground of reversal, whereas the erroneous admission of fifty letters 
would. Counsel must then assign in fifty numbered paragaphs fifty errors 
in the admission of fifty different letters. And under the rules of many 
courts and perhaps of the English practice, the full substance of the exhibit 
must be stated. Thus a bulky document is presented which does not clarify 
the issues and which serves only the purpose of showing, in case of challenge, 
that the appellant has a right to be in court upon the particular issue. What 
is counsel to do? The fact is that in many cases it is impossible to tell what 
errors will be relied upon until the brief is in page proof. Every practitioner 
knows that many a “ reversible error” has dwindled and faded away under 
the rigid scrutiny involved in the preparation of the brief, and that likewise 
serious error has become manifest. Accordingly, the assignments must be 
drafted to include every conceivable error so that midnight discoveries in the 
closing days of the preparation of the brief will be buttressed by an assign- 
ment of error. It is believed that the requirement of a summary of the 
argument suffices to inform the Court of counsel’s deliberate election of the 
ground upon which he stands for reversal and that, in a complicated case, he 
cannot state his position until his brief has been written. This rule in no 
wise prejudices the lower court, for it does not affect the rule requiring excep- 
tions. It does not prejudice the opponent, for ordinarily ample time is al- 
lowed for the preparation of reply brief. It does not prejudice the Court. 
Naturally enough, therefore, in complying with a further rule requiring a 
statement of the points to be relied upon, long in advance of the preparation 
of the brief, counsel, in desperation, resorts to the device set forth by the 
author ® and adopts his assignments of error as his statement of points to 
be relied upon, representing that the whole record is necessary for the con- 
sideration of the case. 

With all the technicalities of procedure Mr. Robertson is not concerned 
other than to tell the practitioner what he must do at each step. He is not 
a reformer. He simply endeavors to lead counsel down the devious path. 
This detachment is probably due to his official position and to the proper 
limits he set himself in defining the scope of his book. 

In some instances the detachment of Mr. Robertson is to be regretted. 
After all, this is the authoritative book upon the Supreme Court practice, and 
there is a tendency for practice which has heretofore largely been unwritten 
to become crystallized and sanctified by the setting of it down. The tre- 
mendous influence which the book will have has not been used toward sim- 
plification. Thus in discussing the procedure upon appeals, the author says 
that an order allowing the appeal is necessary. That is undoubtedly correct, 
but it is submitted that the form long followed in equity appeals of a simple 
endorsement upon the petition, ‘“ The appeal prayed herein is allowed ” would 
suffice. But nod. The instrument which takes the place of the writ of error 
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to the state courts in the new procedure must, he says, operate to bring up 
the record to the Supreme Court of the United States; it must be binding 
upon the clerk of the state court to which it is addressed and it must provide 
a return date. Why must all this be done? Because, he says, the appeal 
must accomplish the function which the writ of error to the state court has 
heretofore accomplished. Ritualism is proper in its places, but it does seem 
unnecessary that counsel should now be required to draft “an order allowing 
an appeal” which shall contain within it all the old language of the writ of 
error. 

A valuable collection of forms is appended. No criticism of the form of 
statement as to jurisdiction on appeal can here be made, but it is believed 
that most counsel will be loath to content themselves with so summary a 
statement as indicated. The power to review and the desire to reverse are 
not always capable of clear distinction, and while the statement must be com- 
pact and succinct, counsel will undoubtedly feel a desire to present some of 
the equities which might motivate the Court not only to hear but to reverse 
the case. 

In the form for petition for writ of certiorari, the author seems to state 
that the literal requirements of Rule 27° must be followed, and particularly 
that subparagraphs (b), (c), and (e) 2° must be complied with. But the 
character of the brief in support of a petition for certiorari necessarily de- 
pends upon the fullness with which the issues have been presented in the 
petition. Often no formal brief is necessary, for the pertinent authorities 
will have been cited in the showing that the decision is in conflict with that 
of other circuit courts of appeals, or the law of the state in which the de- 
cision was rendered. Certainly it seems unnecessary to repeat the citation of 
the opinion of the court below, nor is it believed essential to have a specifica- 
tion of errors. 

No feeling that federal appellate practice is unduly complex can detract 
from the substantial merit of this book. Complexity is no excuse for igno- 
rance, nor does it justify a disregard of the existing practice. The author’s 
careful work will lighten the labors and ease the mind of counsel, and yet 
perhaps serve as a survey of the procedure in our highest court. ; 


JoHN FLETCHER CASKEY. 
New York City. 


La REFoRME PENALE EN ITALIE. By Henry G. J. Maas Geesteranus. Paris: 
Recueil Sirey. 1929. pp. 166. 
The title of this little book is symbolic, for it calls to mind the fact that 
in penal law reform Italy has played a distinguished and frequently a leading 
réle. It is natural, therefore, that the reviewer should take up this mono- 


® 275 U.S. at 614 (1928). 
10 Ibid. at 615. These subparagraphs require that appellant’s brief contain: 
(b) A reference to the official report of the opinions delivered in the courts be- 

low, if there were such and they have been reported. 

(c) If paragraph 1 of Rule 12 has not been complied with, a concise statement 
of the grounds on which the jurisdiction of this court is invoked, embodying all that 
is required to be set forth in the statement described in that paragraph. 

(e) A specification of such of the assigned errors as are intended to be urged. 


{ 


BOOK REVIEWS 1087 


graph with high hopes of finding, with the author’s assistance, new evidence 
of that leadership. Mr. Geesteranus, it must be said, does his best to aid his 
readers in that task. His familiarity with the present law and with recent 
proposals for its reform and the lucid style in which he expresses a keen and 
judicious analysis make his book an admirable guide. 

The Zanardelli code of 1889 embodies the Italian penal law now in force. 
Sponsored by the great scholar Francesco Carrara, its adoption met little — 
resistance except from a small group who called themselves the positivists 
and insisted that the time for a more fundamental reconstruction of penal 
law was at hand. The conquests of natural science in the fields of anthro- 
pology and psychiatry had opened new horizons for their vision. Inspired by 
the provocative and in a sense epoch-making theories of Lombroso, they ac- 
knowledged the leadership of men like Ferri and Garofalo who with the zeal 
of true crusaders led the attack on entrenched traditions. 

The battle between the classical and the positivist schools of thought 
gained little for the latter so far as legislation was concerned. Now and then 
they could point to minor victories, but no opportunity for a real test of 
strength occurred until 1919. Italy, torn by internal strife and facing a re- 
crudescence of criminality, felt the need for a penal code which would be an 
effective instrument of crime repression. A commission was chosen to draft 
a new code headed by the late Enrico Ferri, the great standard bearer of the 
positive school, and counting among its members all the prominent positivists 
of Italy. Their opponents on the commisson withdrew or remained inactive, 
and in 1921 the Parliament received the first part of its draft, an admirable 
synthesis of the penal philosophy of the positivists. It seemed as if the time 
were nigh when the climax of decades of intellectual labor would be 
reached. 

The “ March on Rome” and subsequent political events disturbed the 
labor of the commission. The new masters of Italy wanted their own penal 
code. The Ferri project was shelved, the commission adjourned, and a new 
commission, headed by the minister of justice, Rocco, was in 1925 given the 
task of providing a code in harmony with the exigencies of the times. In 
1927 the general part of the Rocco project was presented to the Italian Parlia- 
ment. The draft was hailed as the great synthesis of the warring tendencies 
in penal law. The commission was in fact composed of classicists, positivists 
and eclectics. Some optimists declared that Fascismo had again pointed a 
way to conquest. The dissenting parties all claimed victory for their particu- 
lar side and expressed satisfaction with the outcome. 

Ferri’s project had discarded the concept of moral responsibility, substi- 
tuting for it that of legal responsibility. “The offender is always legally 
responsible unless the act is justified.”+ Punishments were to be replaced 
by sanctions, and these sanctions were to be imposed by the court largely on 
the basis of the character of the offender, although within limits fixed by the 
law. The study of the offender to which this position logically led would 
enable the court to supervise to a rather large degree even the execution of 
the sentences imposed. 

The Rocco Commission promptly reasserted its belief in moral responsibil- 
ity. This responsibility exists in a full degree when the offender possesses 
both intent and will (coscienza.e volontd) to commit a crime. If there are | 


1 Article 18 of Ferri’s project, quoted at p. 18. 


HARVARD LAW REVIEW 


1088 


circumstances which adversely affect intent and will, responsibility is limited 
and causes a diminution of the penalty. The draft so far exhibits the logical 
structure which characterized its predecessor. The attempt to harmonize the 
irreconcilable points of view of the two schools mentioned produces, however, 
a contradiction in the project. The differences between the habitual, profes- 
sional and instinctive criminal are clearly defined. These definitions are, of 
course, purely legal and based on the nature of the offense. The assump- 
tion that there exists an instinctive criminal somewhat similar to the morally 
insane defined by the psychiatrists from Esquirol on, is in itself a debatable 
question, but when the project decrees aggravated penalties for this criminal, 
its position ceases to be logical. Either the concept of moral responsiblity 
must, in this.instance, lead to a lighter penalty, or the concept of social re- 
sponsibility must be accepted as a premise. It is this failure to build fear- 
lessly and logically which Mr. Geesteranus regards as the greatest weakness 
in the project, “ impairing the monumental unity of this legislative work, ad- 
mirable as it is from many points of view.” 2 

The author also criticizes the attitude taken by the project toward the 
judiciary. While it has shown itself suspicious of the judiciary by removing 
from it much of its discretionary powers in the imposition of sentences, it 
has entrusted the judge with too many duties and powers in the execution of 
the sentence, forcing him to exercise administrative functions properly be- 
longing to the institutional authorities. 

Within the scope of a book review, it is hardly possible to discuss the 
numerous features which a book of this nature possesses. The simplest de- 
vice would be to refer the reader to Mr. Geesteranus’ work, the best analysis 
of the new project of penal law in Italy which has so far come to the re- 
viewer’s notice. 

THORSTEN SELLIN. 
University of Pennsylvania. 


Les Year Books pE LANGUE FRANGAISE. By Jacques Lambert. Paris: 


Recueil Sirey. 1928. pp. 156. 


French students are indeed fortunate in having scholars like Professor 
Lambert and Professor Lévy-Ullmann to render more easily accessible to 
them concise, attractive, and accurate accounts of English legal history. That 
is one of the first steps towards the study of comparative law in the service 
of which these and other learned continental lawyers have made such noble 
efforts. M. Lambert points out that, until the publication of the book before 
us and of M. Lévy-Ullmann’s Le Systéme Juridique de l’Angleterre in the 
early part of 1928, the Year Books were unknown to French lawyers. M. Lam- 
bert modestly regards his work as merely an exposition of the researches 
in the Year Books accomplished by their editors. But it goes further than 
that; for, while he admits the existence of several unsolved puzzles, he does 
not shrink from making his own choice among the theories which have been 
mooted as to the origin of the Year Books and their place in the history of 
the law. It is an advantage for English readers, as well as French ones, to 
have these various theories collected in a compact form, for the controversial- 


2 Pp. 161. 
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ists have not always paid as much attention to one another’s views as they 
might have done. Two points (to mention no others) are rightly stressed by 
the learned author: one is the strong probability that the adoption of the 
writ-procedure led to the appearance of the Year Books; the other is the pow- 
erful influence which the well-organized legal profession must have had in 
the same direction. Many a Year Book case might strike anyone who came 
fresh to it as a hair-splitting squabble on the details of a writ. Of course that 
is but a superficial view. A true appreciation of the history of both Roman ~ 
law and English law reveals meticulous reverence for procedure as the life- 
blood of any early legal system, and not as a disease incident to it. 
In speaking of the early Year Books, M. Lambert refers with approval to 
the “ pamphlets ” theory of Mr. G. J. Turner. In his opinion, it is the only 
one which satisfactorily accounts for the relation of variant reports to one 
another. On this topic Mr. Plucknett adds something of considerable inter- 
est in his introduction to Year Books of Richard II (13 Richard II). This 
is shortly to be published and we have been privileged to see the proofs 
of it. 
In one respect M. Lambert has left us puzzled. A few years ago we de- 
veloped the theory that the Year Books, with a few exceptions, show no trace 
of the modern theory of judicial precedents, and that the citation of cases, . 
as we understand the phrase, was unknown. True, the theory of judicial 
consistency was known and practised, that is, the judges were anxious to keep 
the law consistent with itself; but they employed methods for that purpose 
which had very little to do with the quotation of cases previously reported. 
The learned author apparently agrees with this in one passage,? but shortly 
afterwards seems to express the contrary view. It may well be that we have 
missed something in his argument and that there is really no inconsistency. 
At any rate, the view which we had set forth had been formed after some 
years of incidental study of the Year Books quite apart from deliberate 
examination of them for this purpose, and the evidence to the contrary which 
we understand M. Lambert to adduce is too slender to be convincing. 
The book certainly ought to pass to a second edition, and it may therefore 
be worth while to note one or two trifling slips that need amendment. The 
date 1553 on page 15 should be 1535, and on page 66, 1480 should be 1460. 
On page 33, the date of the first edition of Fitzherbert’s Abridgment is given 
as 1514. We have been at some pains to show elsewhere that the 1514 edi- 
tion of Fitzherbert is a myth and that the work was not published until 1516. 


Percy H. WINFIELD. 


Cambridge, England. 


INTERNATIONAL Law. By L. F. L. Oppenheim. Volume I: A Treatise on 
Peace. Fourth Edition, by A. D. McNair. New York: Longmans, 
Green & Co. 1928. pp. xlix, 827. 


There has been a tendency in recent years for writers to deny the existence 
of any system of legal rules which govern the relations between states. Nu- 
merous works have referred to international law as the “ so-called interna- 


1 See 9 TurNER, THE YEAR Booxs or Epwarp II (Seldon Soc. 1925) liii. 
2 Pp. 66-67. ' 8 Pp. 70-71. 
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tional law,” “ the lawless law of nations,” “ the pseudo-science of international 
law,” “ international morality,” “ international ethics” and what not. Such 

allusions are but passing ripples since every writer admits that, basically, 

there do exist certain assumptions upon which states act in their intercourse 
1 from day to day, regardless of whether they be called laws, rules, or morals. 
7 The late Professor Oppenheim observed and systematized these practices 
and presented them in his two volumes which appeared in 1906. These trea- 
tises have been recognized as among the best texts in the field. At the close 
of the World War, Dr. Cppenheim undertook to bring his two volumes up to 
date, but this work was prevented by his untimely death. The revision was 
then taken up by his able student, Mr. Roxburgh, and is here continued by 
Professor McNair. This volume is a companion one to Professor McNair’s 
revision of volume two on the Law of Disputes, War and Neutrality, which 

: came from the press in 1926. 

Naturally the passage of eight years has necessitated much rewriting and 
the addition of new material. In 1920, when the third edition of this volume 
first appeared, the League of Nations was still in its infancy, the mandates 
were being distributed, and the Permanent Court of International Justice was 
experiencing its initial labor pains. The world had scarcely recovered from 
the then recent “ blast from Mars,” Russia, for the most part, remained un- 
recognized, and the carriage of sea stores of intoxicating liquors by foreign 
merchant vessels while in American ports had not been successfully contested. 
The status of the self-governing dominions and their treaty making power 
remained for future settlement, if they can now be regarded as settled. Only 
when one recounts the eight years of toil expended in gathering together the 
new material and balancing contradictory national claims, in addition to 
checking sources, annotating cases, and compiling authorities, can one appre- 
ciate the enormity of Dr. McNair’s task. He has done his work well. 

Professor Oppenheim originally divided the Law of Peace into four parts. 
These covered the Subjects of the Law of Nations, the Objects of the Law of 
Nations, Organs of States for their International Relations, and International 
Transactions. This division is preserved intact. The reviser has confined 
himself to the deletion of obsolete sections and the correction and addition 
of other sections which recent practice has rendered necessary. 

In the initial revision of this work, Mr. Roxburgh indicated by means of 
brackets the new matter which he had added. These are strikingly missing in 
the present revision wherein Prof. McNair has woven the new matter into 
the text, omitting the brackets. In a few instances changes in the textual 
matter, or additions thereto, are indicated in footnotes. At numerous im- 
portant points, however, such indications are lacking. This is disconcerting 
to inquisitive readers who have no means of knowing the actual authorship 
unless they possess copies of the author’s edition of 1912. , 

It is to be regretted that the author devotes his study on the immunity of 
state ships, other than men-of-war, to the English practice. He overlooks 
entirely the Italian decisions on this point and relegates the leading American 
case to a footnote. Little is made of the status of foreign states when en- 
gaged in commercial undertakings. This subject has engaged the attention of 
numerous students in recent months and promises to be virgin territory for 


1 Berizzi Brothers Co. v. Steamship Pesaro, 271 U. S. 562 (1926); see (1926) 
40 Harv. L. Rev. 126. 
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future conventions. The reviewer also questions whether it is strictly proper 
to refer to the Permanent Court of International Justice as a court of arbitra- 
tion; * thus far it appears to be a court of law rather than an arbitral tribunal. 

Professor McNair follows his master in regarding recognition as a condi- 
tion of membership in the family of nations.t Such may be true as regards 
the capacity of a government to demand intercourse with other states, but 
it does not appear to be true as regards the ability of third states to hold an © 
unrecognized state responsible for acts of its de facto authorities. Such was 
the position taken by Mr. Chief Justice Taft as arbiter between Great 
Britain and Costa Rica.® 

No mention is made of the case of State of Russia v. Lehigh Valley R. R.* 
The author also fails to note the dissents expressed by Lord Justices Bankes, 
Warrington, and Scrutton in the case of Luther v. Sagor regarding the re- 
troactive effects of recognition.’ He follows the traditional rule laid down 
in dicta in the early American cases and does not register the disapproval ex- 
pressed by these distinguished English justices. It may well be that in some 
future case the court will hold that recognition is not retroactive in all of its 
effects. Furthermore, his treatment of the legal effects of the withdrawal 
of recognition is disappointing in view of his country’s recent experiences 
with the Soviet Republic.® 

The sections dealing with the international personality of the non-Christian 
states have been omitted in this edition. The specific duties of states are 
pressed into twenty-two short pages: space all too short in view of the grow- 
ing importance of this aspect of international law. 

The treatment of the right of states to exercise jurisdiction for revenue 
and sanitary purposes beyond the three mile limit is most welcome. It is of 
interest to note that his conclusions parallel those found in the recent studies 
of Mr. Jessup and Mr. Masterson.® Professor McNair feels that “in time 
special arrangements will be made as regards this point by a universal inter- 
national convention.” However, “since Municipal Laws exercising such 
jurisdiction have been in existence for more than a hundred years and have 
not been opposed by other States, a customary rule of the Law of Nations 
may be said to exist which allows littoral States in the interest of their rev- 
enue and sanitary laws to impose certain duties on such foreign vessels bound 
for their ports as are approaching, although not yet within, their territorial 
maritime belt.” 1° 

The volume is primarily a textbook. But the completeness, methodical 
arrangement, and bibliographical notes place it on a plane well above the 
average text. The addition of the continental literature to the bibliographical 
notes is most welcome and the deletion of former pro-British statements at 
numerous places throughout the volume will add to its usefulness and 
resourcefulness. 

Joun G. Hervey. 

University of Pennsylvania. 


2 It was one of four subjects considered by the Institute of International Law 


6 21 F.(2d) 396 (C. C. A. 2d, 1927). 
. 144. 7 [1921] 2 K. B. 532. 
5 (1924) 18 Am. J. Int. Law 147. 8 See Note (1927) 71 Sov. J. 504. 
® Jessup, THe LAw OF TERRITORIAL WATERS AND MARITIME JURISDICTION 
(1927) ; MASTERSON, JURISDICTION IN MARGINAL SEAS (1929). 
10 P. 401. (Italics inserted.) 
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INTERNATIONALES PRIVATRECHT (GRENZRECHT). By Ernst Frankenstein. 
Volume II. Berlin-Grunewald: Dr. Walther Rothschild. 1929. pp. 
xxxix, 576. 

This is the second volume of the treatise on international private law, the 
first volume of which was reviewed by the writer in a previous issue of this 
review. It confirms the anticipation there voiced that this work must be 
regarded as the most important German treatise on the subject which has 
appeared for a considerable period. The application of the author’s theories 
to more specific situations than were under discussion in the general volume 
has interesting and suggestive results. 

The scope of the present portion of the work, which is to be complete in 
three volumes, is sufficiently extensive to provide a compact volume of almost 
six hundred pages: it comprises three books, covering respectively the sub- 
jects, property, obligations, and commercial and maritime law. Inasmuch as 
the type transactions involved in these subjects are considered in detail, a 
wide range of topics from the acquisition of pieces of land to charter parties 
is studied. Obviously, it is neither possible nor desirable in this connection 
to characterize the itemized conclusions of the author. At the same time, some 
indication of his point of view and of the method of treatment which he has 
followed may be useful. 

The point of view from which specific problems are approached was in effect 
suggested in the review of the first volume.” In general, the starting point 
adopted is that the bases of international private law are to be found in the 
living law rather than in abstract theory, and that the clue to this law, for the 
purpose of the analysis of the problems of international private law, is in the 
study of social psychology. The basic scientific problem, therefore, is to estab- 
lish the character of the actual relations between individuals and living legal 
systems, for the reason that the ascertainment of the actual conditions, and the 
statement of these conditions in what the author describes as axioms, will sug- 
gest at once the important elements in the problems of international private 
law. To the scientific premises thus justified, the author adds consideration of 
the variations which are introduced by the positive rules of law in force in the 
various systems with which he has to deal. 

In this manner are fixed the major points from which specific questions are 
to be approached. The first inquiry, in a given case, is to ascertain the 
primary basis of jurisdiction, which may be either the subjection of the 
individual to his national system of law, or the subjection of things to the law 
of the place enjoying physical control. This basis of jurisdiction determined, 
various secondary bases as prescribed by the legal system having primary 
control, are referred to so as to provide results conforming to the standards of 
the law having primary jurisdiction. In sum, then, the author regards each 
problem as in fact presenting a situation in which the possibility of reference 
to a set of legal standards other than those of the jurisdiction primarily in 
control is always present. 

The application of this analysis to such a perplexing subject matter as the 
proper treatment of foreign contracts is of interest as an indication of the 
method adopted by the author. The problem is introduced by a critical con- 
sideration of the chief solutions which have been suggested: the application 


1 See Book Review (1927) 40 Harv. L. Rev. 794. 2 40 id. at 795. 
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of the law of the place of performance, of the law of the place of contracting, 
or of the law indicated by the will of the parties. To the first of these solu- 
tions, which is that of Savigny, the first objection urged by the author is that 
the argument in favor of emphasizing the place of performance must be rested 
upon the false notion that an obligation has location in space, complicated by 
the fact that the contents of the concept, “ place of performance,” are not 
uniform in divergent systems of law. To the second and more primitive 
doctrine which chooses the place of contract as controlling, a similar series of 
objections is urged, in addition to the fact that in no system of law is there 
clarity as to the extent to which the /ex loci contractus should be applied as 
against the law chosen or indicated by the acts of the parties. Another series 
of objections arises to the third doctrine, according to which the law applied 
to contracts should be chosen so as to secure the will of the parties. The 
thesis is one which is immediately qualified by the doctrine of public order: 
consequently, not only does the theory posit that legal results can be effectu- 
ated by the will of the parties without reference to any legal rules, but the 
thesis also gives no satisfactory answer to the question, in what respects is the 
will of the parties free? Nor can it provide the key when, as so frequently 
happens, the “ will of the parties ” is a mere figment. 

The solution adopted by the author differs from the foregoing in its main 
premise, namely, that the existence and scope of a personal obligation should 
be measured by the law under which the obligee actually lives and transacts 
business. Accordingly, the law which primarily controls is that of the nation- 
ality, and the result will be ascertained by the “ qualifications ” imposed by 
that law. It need scarcely be pointed out that this premise, however simply 
it may be applied to unilateral obligations, involves a splitting up of the 
problems involved in multilateral obligations. The duties of the divers obligees 
will be ascertained, not by reference to a single law proper to the transaction, 
as prevailing theories would have it, but according to the various legal sys- 
tems by which the conduct of the several parties is controlled. With this set 
forth, the analysis of specific types of transactions involving personal obliga- 
tions is undertaken; it is shown that there is no inherent necessity for con- 
sidering them as uniformly regulated by a single law. Indeed, the author is 
able to point out that, so far as the continental practice is concerned, the 
results reached upon his analysis are likely to be more just and better adapted 
to the varied threads of circumstance which make up an international 
transaction. 

It is supererogatory to suggest that this 4s not the analysis of the problems 
arising from foreign contracts to which we have been accustomed. Admittedly, 
it cannot completely relieve us of the embarrassments to which we have been 
subjected by the existent theories, particularly those implied by the disin- 
tegrated doctrines of Anglo-American law on the subject. Nor does it avoid 
the difficulties often involved in ascertaining the nationalities of the obligees. 
Certainly, it cannot hope to elude the ambiguities to be found in the laws of 
those nationalities. Nevertheless, it does have the merit of starting from a 
simple and understandable premise. Furthermore, it will avoid the inequity 
of taxing the foreigner with the peculiarities of a legal system which he can 
scarcely be expected to have understood, in the event that he has entered into 
contract with a native: this should tend to assure greater uniformity in the 
final result, since the accidents of venue would be minimized. Especially, it 


4 
q 


1094 HARVARD LAW REVIEW 


would permit a flexibility in the decision of questions arising from foreign 
contracts, not possessed by existing doctrines, and desirable for the simple 
reason that there are frequently in such transactions circumstances which 
cannot fairly be circumscribed by formula. 

Probably the most thought-provoking contribution which the author has 
to make to our thinking on the subject is to be found in the preface. Its 
theme is that there is a crisis in the study of the conflict of laws, a crisis which 
is basically due to the persistence of antiquated theories. The situation is 
epitomized in a sentence, worthy of reproduction: 

“Wir arbeiten noch immer nach Methoden, die in den fernen Zeiten mittelalter- 

licher Scholastik entwickelt wurden, treiben Mathematik in Worten, arbeiten mit 
abstrakten Begriffen, als wenn diese irgendeine Realitat, irgendeinen feststehenden 
Inhalt besassen und nicht taglich neu aus der Betrachtung des Lebens gewonnen 
werden miissten.” 
To one who has recently attempted to indicate the shortcomings of our exist- 
ing techniques in dealing with conflicts of law, there is a certain comfort to 
be found in the independent conclusion of a practical German jurist that law, 
including international private law, has to do with life, and that the readjust- 
ment of our theories to that realization is of even more importance than 
specific conclusions as to particular cases. It is inevitable that the obsolete 
logic of the hornbook method in the conflict of laws should in time give way 
before the necessities of a vital science. 


Hesset E. YNTEMA. 


Johns Hopkins University. 


BOOKS RECEIVED 


ADATRECHTBUNDELS XXXI: Selebes. The Hague: Martinus Nijhoff. 

ANALES DE LA FACULTAD DE CIENCIAS JuRiDICAS Y SOCIALES DE LA UNIVER- 
SIDAD DE LA PraTA. La Plata: Universidad de la Plata. 

ANNUAL SuRVEY oF ENGLISH Law. The London School of Economics and 
Political Science. London: The London School of Economics and 
Political Science. 

APPOINTING AND REMOVAL POWER OF THE PRESIDENT, THE. By Charles E. 
Morganston. Washington: Government Printing Office. 

ASSESSMENT AND Ratinc. By H.-E. Manning. Toronto: Canada Law Book 


Co., Ltd. 
CANADIAN Municipal Law. By John Milton Pike. Toronto: Canada Law 


Book Co., Ltd. 
CARTULARY AND TERRIER OF THE Priory oF BILSINGTON, KENT, THE. By 


N. Neilson. London: Oxford University Press. 

CoNSTITUTIONAL LAw oF THE UNITED States, THE. By Westel Woodbury 
Willoughby. Three Volumes. Second edition. New York: Baker, 
Voorhis & Co. 

Cours pe Droit INTERNATIONAL. By Gilbert Gidel. Paris: Recueil Sirey. 

DEVELOPMENT OF EvuropeAN Law, THE. By Munroe Smith. New York: 

Columbia University Press. 


8 P. vi. 


3 

\ 

| 

way: 


BOOKS RECEIVED 1095 


History OF THE ENGLISH Bar AND ATTORNATUS TO 1450, A. By Herman 
Cohen. London: Sweet & Maxwell, Ltd. 

INTERNATIONAL ARBITRATION FROM ATHENS TO LocARNO. By Jackson H. 
Ralston. California: Stanford University Press. 

INTERNATIONAL Law SITUATIONS WITH SOLUTIONS AND Notes. Naval War 
College. Washington: Government Printing Office. 

Law AND Practice oF LIBEL AND SLANDER IN A Cr1vit Action. Second edi- 
tion. By Clement Gatley. London: Sweet & Maxwell, Ltd. 

LE MARIAGE EN Droit CANONIQUE. By R. Genestal. Paris: Recueil Sirey. 

MERGERS AND THE Law. New York: National Industrial Conference Board, 
Inc. 

Mitiican Case, THE. By Samuel Klaus. New York: Alfred A. Knopf. 

Motion PicturRE PRoBLEMS, THE CINEMA AND THE LEAGUE OF NATIONS. 
By William Marston Seabury. New York: The Avondale Press. 

OccasIONAL ApprESsSES. By Henry H. Wilson. Lincoln: C. T. Fairfield. 

POLITISCHE WISSENSCHAFT. By Dr. Magdalene Schoch. Berlin: Dr. Wal- 
ther Rothschild. 

REAL COVENANTS AND OTHER INTERESTS WHICH “RUN WITH LAND.” By 
Charles E. Clark. Chicago: Callaghan & Co. 

RECUEIL DES Cours 1927. Volumes III, IV, V. Académie de Droit Inter- 
national. Paris: Librairie Hachette. 

TRANSCRIPT OF THE RECORD OF THE TRIAL OF Nicota SACcO AND BARTHO- 
LOMEO VANZETTI IN THE CourTS OF MASSACHUSETTS AND SUBSEQUENT 
PROCEEDINGS 1920-1927. Volume V, Supplemental Volume. New York: 
Henry Holt & Co. 

ZEITSCHRIFT FUR OsTRECHT. Nos. 1 to 3, 1929. Berlin: Carl Heymanns 


Verlag. 


ADVERTISEMENTS 


BINDING 


of separate volumes 


of the 
HARVARD LAW REVIEW 


in uniform buckram 
with red and black labels 
stamped in gold, on the back. 


$2.50 per volume. 


Postage extra. 


Students may leave their copies at our office 
in June and get their bound volumes when Law 


School reopens. - 


HARVARD LAW REVIEW 


ASSOCIATION 
GANNETT HOUSE CAMBRIDGE, MASS. 


Please mention Tus Review when dealing with our Advertisers. 
ii 


| 


ADVERTISEMENTS 


Just the Book for your Home Library! 


Panorama of the 
World’s Legal Systems 


By John H. Wigmore 


Dean, Northwestern University Law School, Chicago 


The Story of the Origin and Development of 
the Law —in Pictorial Form 


This is not a law book, but a delightful narrative in which 
the distinguished author, with the aid of pictures, tells of 
the development of the various legal systems of the world. 
There are over four hundred pictures in black and white 
and nearly a hundred in full color, showing the edifices of 
the law, the men of the law, and legal records. 

The author traces the development of the sixteen legal 


civilizations from the earliest beginnings in Egypt down 
to the present time, with hundreds of legal records 


translated and reproduced: 

Bound in a rich green silk cloth binding with gold let- 
tering on the back and side. 

Each set is signed by the author. 


A limited number of copies are numbered and subscriptions 
will be filled strictly in the order of their recetpt. 


WEST PUBLISHING COMPANY 
St. Paul, Minnesota. 


In response to many requests we now offer this work on 
monthly terms of payment. 


To WEST PUBLISHING CO., St. Paul, Minn. ee 1929 

You may enter my order, subject to your acceptance, for one set of Dean John 
H. Wigmore’s new work “ A Panorama of the World’s Legal Systems,” in three 
volumes, to be bound in green silk cloth, for which I agree to pay $25.00 delivered, 
payable $5.00 cash herewith and $5.00 per month until paid for. 

It is understood and agreed that the first volume of my set will be autographed 
by the author, and that if my order is received in time I will be sent a set of the 
numbered edition. 


Please mention THe Review when dealing with our Advertisers. 


: 
a 
eee 
ll 
\ 

‘ 


ADVERTISEMENTS 


A Directory of Case-Books 
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If three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 


Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University of 
Chicago. Second Edition. 745 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn, 

Admiralty, Cases on the Law of. By James Barr Ames, late Dean of the Harvard Law School. Parts I-III 
in one volume, 8vo, cloth cut flush, pp. 341, $2.50. Harvard University Press, Cambridge, Mass. 

Admiralty, Cases on, American Case-Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Agency (including Master and Servant), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. Second Edition, 8vo, cloth, pp. xv -+ 1173, $6.00. Harvard University Press, 
Cambridge, Mass. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huficut, late Professor 
of Law, in Cornell University. Third Edition, revised by Horace E. Whiteside; pp. xxv, 915; 353 cases, 
8vo, buckram, $6.50 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency (including Cases on Master and Servant), Cases on, American Case-Book Series. By F. C. Goddard, 
Professor of Law, University of Michigan. Second Edition, 965 pages, x vol., price $5.50, buckram 
binding. West Publishing Company, St. Paul, Minn. 

Agency, Cases on. National Case-Book Series. By Fioyd R. Mechem, of the University of Chicago. Second 
Edition 1925, revised by Dean Warren A. Seavey. 845 pages, 1 vol., price $5.00, cloth binding. Cal- 
laghan & Company, Chicago, Illinois. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund), Admiralty (Lord & Sprague), Agency (Goddard), 
Bankruptcy (Britton), Bills and Notes (Smith & Moore), Carriers (Green), Civil Procedure (Magill), Code 
Pleading (Throckmorton), Common-Law Pleading (Whittier), Conflict of Law (Lorenzen), Constitutional 
Law (Hal!), Contracts (Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure 
(Mikell), Damages (Crane), Domestic Relations (Madden), Equity (Cook), Evidence (Hinton), Federal 
Jurisdiction and Procedure (Medina), Insurance (Vance), International Law (Scott), Legal Ethics (Costi- 
gan), Mortgages (Parks), Partnership (Gilmore), Oil and Gas (Kulp), Property — Future Interests (Kales), 
(Powell), Property — Persona! Property (Bigelow), Property — Rights in Lands (Bigelow), Property — 
Titles (Agiler), Property — Wills, Descent and Administration (Costigan), Public Utilities (Smith & 
Dowling), Quasi-Contract (Thurston), Sales (Woodward), Suretyship (Langmaid),|Torts (Hepburn), Trade 
Regulation (Oliphant), Trial Practice (McBaine), Trusts (Costigan), West Publishing Company, St. Paul, 
Minn., Publishers. 

Appellate Court Practice, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, 
Chicago, Illinois, in 1924. 

Bailments & Public Utilities, Cases on. National Case-Book Series. By Edwin C. Goddard, Professor of Law, 
University of Michigan. Second Edition, 1060 pages, 1 vol., price $6.00. Callaghan & Company, Chicago, 
Illinois. 

Bankruptcy, Cases on, American Case-Book Series. By William E. Britton, Professor of Law, University 
of Illinois. 769 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 
Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 

Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1og10, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 

8vo, cloth. 648 pp., $5.00. Harvard University Press, Cambridge, Mass. 

,» Caseson. National Case-Book Series. By Evans Holbrook and Ralph W. Aigler, Professors of Law, 
University of Michigan. Second Edition, 1927, 661 pages, 1 vol., price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith, formerly Professor of Law, 
University of Wisconsin and William Underhill Moore, Professor of Law, Columbia University. Second 
Edition, 847 pp., 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on. National Case-Book Series. By William E. Britton, Professor of Law, University of 
Illinois. 938 pages, 1 vol., price $5.50, cloth binding. Published in 1923 by Callaghan & Company, Chi- 
cago, Illinois, 
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Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 net. Little, 
Brown, & Co., Publishers, Boston, Mass. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Carriers, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard University. 
Second Edition, 8vo, cloth, pp. vii + 684, $4.00; sold with Wyman’s Cases on Public Service Companies, 
$3.00. Harvard University Press, Cambridge, Mass. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois 
Second Edition, 829 pp., 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on, American Case-Book Series. By Roswell Magill, Professor of Law, Columbia Uni- 

, versity. 1 vol., 592 pages, buckram binding, price $5.00. West Publishing Company, St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price 
$5.00 met. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
St. Paul, Minn. 

Code Pleading, Selected Cases on. National Case-Book Series. By Edward W. Hinton, Professor of Law, Uni- 
versity of Chicago. Second Edition, 1922. 690 pages, price $4.50, cloth binding. Callaghan & Company, 
Chicago, Illinois. 

Code Pleading, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, University 
of Michigan. 761 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Conflict of Laws, A Selection of Caseson. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Bound in 2 volumes (formerly issued in 3 volumes). Second Edition, 8vo, cloth, pp. 1689, $10.00. Harvard 
University Press, Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 

to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Lawin 
Harvard University. Second Edition, 8vo, cloth, pp. 828, $6.00. Harvard University Press, Cambridge, Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Second Edition. 1119 pages, 1 volume, price $6.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. National Case-Book Series. By Henry W. Humble, Professor of Law. 688 pages, 
1 vol., price $4.50, cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vo, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, r4th, and 15th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, late Dean of University of 
Chicago Law School. 1 vol. with 1926 Supplement, 1910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutional Law, Cases on. National Case-Book Series. By Dr. Lawrence B. Evans, Counsel to the Bra- 
zilian Embassy, Washington. Second Edition, 1925. 1382 pages, price $5.50, cloth binding. heeeriarme & 
Company, Chicago, Illinois. 

Contracts, A Selection of Cases on. Second Edition. Edited and annotated by Samuel Williston, Weld 
Professor of Law in Harvard University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 meé. Little, Brown, 
& Co., Publishers, Boston, Mass. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Gita Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pp., 1 vol., price $6.50, buckram binding. West Publishing Company, St. Paul, Minn. 

Contracts, Cases on the Law of. National Case-Book Series. By George P. Costigan, Jr., Professor of Law in 
the University of California. 1489 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chi- 
cago, Illinois. 

Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract 
of Title. $5.00 net. 
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Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685, $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. 1 vol., pp. xiv, 503; 177 cases, 8vo, buckram, 
$s.conet. Little, Brown, & Co., Publishers, Boston, Mass. ‘ 

Corporations, Municipal, Cases on the Law of. National Case-Book Series. By Charles W. Tooke, George- 
town University Law School, 1926 Edition. 1300 pages, x vol., price $6.50, buckram binding. Cal- 
laghan & Company, Chicago, Illinois. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 et. Little, Brown, & Co., Publishers, Boston, Mass. 

Corporations, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Second 
Edition. Used in forty law schools. 1005 pp. with an appendix of Corporate Forms. $6.75 net. Amee 
Brothers, 21 Brattle St., Cambridge, Mass. 

Corporations, Private Cases on, American Case-Book Series. By H. S. Richards, Dean, University of Wis- 
consin Law School. Second Edition. r1oz8 pages, 1 vol., price $6.00, buckram binding. West Publishing 
Co., St. Paul, Minn. 

Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
Edition. 8vo, cloth, pp. xvi + 1145, $6.00. Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Dean, University of Pennsyl- 
vania Law School. Second Edition, 825 pp., 1 vol., price $5.00, buckram binding. Together with abridged 
edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West Publish- 
ing Co., St. Paul, Minn. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Dean, University of 
Pennsylvania Law School. 427 pp., r vol., price $4.50, buckram binding. Abridged edition of Mikell’s 
Cases on Criminal! Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Judson A. Crane, Professor of Law, University of 
Pittsburgh. 508 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 
Damages, Cases on the Law of. By Joseph H. Beale, Professor of Law, Harvard University. Third Edition, 

pp. xvi, 624; 224 cases, crown 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Damages, Cases on. National Case-Book Series. By Ralph S. Bauer, Professor of Law, DePau University. 763 
pages, 1 vol., price $5.00, cloth binding. Published by Callaghan & Company, Chicago, Illinois, in 1923. 

Domestic Relations, Cases on, American Case-Book Series. By Joseph W. Madden, Professor of Law, Uni- 
versity of Pittsburgh. 750 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn 

Domestic Relations, Cases on. National Case-Book Series. By William E. McCurdy, Professor of Law in the 
Harvard Law School. 1267 pages, r volume, price $6.50, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New York. 8vo. 
Price, law canvas, $5.00 net. 

Equitable Relief Against Defamation and Injuries to Personality, Cases on. By Roscoe Pound, Carter Pro- 
fessor of Jurisprudence in Harvard University. Revised edition by Zechariah Chafee, Jr., Professor of 
Law in Harvard University. To be published shortly by the Editor, Z. Chafee, Jr., Langdell Hall, Cam- 
bridge, Mass. 

Equitable Relief against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University. 
Published in r924 by the Editor, Z. Chafee, Jr., Langdell Hall, Cambridge, Mass. 530 pp., x vol., price 
$4.50. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. Three volumes, Vol. I, 821 pages, price $5.50, buckram binding. Vol. II, 854 pages, price 
$5.50, buckram binding. Vol. III, 1067 pages, price $6.00, buckram binding. West Publishing Company, 
St. Paul, Minn. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. One-vol. edition, 1198 pages, buckram binding, price $6.00. West Publishing Co., St. Paul, 
Minn. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, 
containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard Law Review 
Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of the Harvard Law School. Vol. I, Parts I-VI, 
8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only) 8vo, cloth cut flush, pp. ix + 
459, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University Press, 
Cambridge, Mass. 

Pleading, Collection of Cases on. National Case-Book Series By Edward W. Hinton, Professor of Law, 
University of Chicago, 1927 Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & Company, 
Chicago, Illinois. 
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Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and Jobn S, 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. 1120 pp., 1 vol., price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
Law in Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in Har- 
vard University. 8vo, cloth, pp. xv + 1033, $7.50. Harvard University Press, Cambridge, Mass. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second Edition, pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 neé. Little 
Brown, & Co., Publishers, Boston, Mass. 

Federal Procedure, Cases on. By Carl Wheaton, Professor of Law, 758 pages, 1 vol., price $5.50, cloth bind- 
ing. Callaghan & Company, Chicago, Illinois. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Pub- 
lishing Co., St. Paul, Minn. 


Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, late of the Chicago Bar. 729 | 


pages, x vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Company, St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Richard R. Powell, Professor of Law, Columbia 
University, assisted by Lewis M. Simes, Professor of Law, Ohio State University. 968 pages, 1 vol., 
price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, 
Baker, Voorhis & Co., New York. Second Edition. 1 vol., 8vo, bound flexibly, $5.50 me#. In use at 
Cornell, New York University, University of Missouri, Iowa State University, Fordham University Law 
School, and other law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. 8vo, cloth, pp. xiv + 1197, in two parts (not sold separately), $6.00. Harvard 
University Press, Cambridge, Mass. ; 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. 765 pages, 1 volume, price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Cases on. National Case-Book Series. By Dr. Lawrence B. Evans, Counsel to the 
Brazilian Embassy, Washington. Second Edition, 1922. 849 pages. Price $5.25, cloth binding. Cal- 
laghan & Company, Chicago, Illinois. 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii+ 789,$6.00. Harvard University Press, Cambridge, Mass, 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
8vo, cloth, $5.00. Harvard University Press ,Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, Jr., 
University of California School of Jurisprudence. 616 pp., volume, price $5.00, buckram binding. West 
Publishing Company, St. Paul, Minn. 

Legal Liability, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
Edition, 8vo, cloth, pp. xii + 883, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By I. Maurice Wormser, Professor of Law at 
Fordham University. Bound flexibly, price $6.50. Publishers, Baker, Voorhis & Co., New York. 

Mortgages, Cases on, American Case-Book Series. By James L. Parks, Dean and Professor of Law, University 
of Missouri. 1 vol., buckram binding, 600 pages, price $5.00. West Publishing Co., St. Paul, Minn. 

Mortgages, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 1926. 
640 pages, $5.50. Amee Bros., 21 Brattle St., Cambridge, Mass. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Professor 
of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of the 
New York Bar. 1 vol., 8vo, pp. xvi, 900, law canvas, $5.00 net. Publishers, Baker, Voorhis & Co., New York. 

Oil and Gas, Cases on, American Case-Book Series. By Victor H. Kulp, Professor of Law, University of 
Oklahoma. 531 pp., 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, University 
of Wisconsin. 638 pp., with Supplement by William E. Britton, Professor of Law, University of Illinois, 
162 pp., 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of the Harvard 
Law School. 8vo, cloth, pp. viii + 622,$s5.00. Harvard University Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, Dwight 
Professor of Law, Columbia University School of Law; pp. xi, 691; 286 cases, 8vo, buckram, $6.00 né. 
Little, Brown, & Co., Publishers, Boston, Mass. 
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Partnership, Cases on. National Case-Book Series. By Floyd R. Mechem, Professor of Law in the University of 
Chicago. Fourth Edition, 1924. 1051 pages, 1 vol., price $5.50, cloth binding. Callaghan & Company, 
Chicago, Illinois. 

Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law in the 
University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is Volume I 
of a five-volume case-book on Property. West Publishing Cempany, St. Paul, Minn. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School. {Second Edition. Parts I-IV, in one volume. Paper, pp. 349, $2.00. Harvard Univer- 
sity Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor of Law, 
Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Harvard Law School.. 672 
pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Pleading, Cases on Common Law. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 840 pages, 1 vol., price $4.50, cloth, binding. Callaghan & Company, Chicago, 
Illinois. 

Pleading, Cases on Common Law. National Case-Book Series. By W. W. Cook, Yale University, and Edward 
W. Hinton, University of Chicago. 574 pages, 1 vol., $4.50, cloth binding. Published by Callaghan & 
Company, Chicago, Illinois, in 1923. 

Pleading and Practice, N. Y. Leading Cases on. Covering all the important steps in a civil action including 
Jurisdiction of Various Courts, Commencement of the Action, Formulation of the Cause of Action, The 
Formation of Issues, The Preparation for Trial, The Preliminaries to Trial, The Trial Itself, The Judg- 
ment and Its Enforcement, Arbitration and Other Special Proceedings. By Jay Leo Rothschild, A.M., 
LL.B., Professor of Law, Brooklyn Law School, St. Lawrence University, two volumes, nearly 1800 pages, 
price $13.00. Baker, Voorhis & Co., New York. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of Michi- 
gan Law School. Vol. IV. Future Interests, by Albert M. Kales, late of the Chicago Bar. Vol. V. Wills, 
Descent and Administration, by George P. Costigan, Jr., of the University of California. West Pub- 
lishing Company, St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Intended for 
the use of first-year students. Used in fifty law schools. 856 pp., $6.00 met. Amee Brothers, 21 Brattle 
St., Cambridge, Mass. 

Public Service, Common Carriers and Innkeepers, Cases on. By Charles K. Burdick, Professor of Law in 
Cornell University. Second Edition, pp. xxii, 724; 210 cases, 8vo, buckram, $6.50 me#. Little, Brown 
& Co., Publishers, Boston, Mass. 

Public Service Companies, Cases on. By Bruce Wyman, late Professor of Law in Harvard University. Third 
Edition. 8vo, cloth, pp. x + 615, $4.00; sold with Beale’s Cases on Carriers, $3.00. Harvard University 
Press, Cambridge, Mass. 5 

Public Utilities, Cases on. National Case-Book Series. By G. H. Robinson, Professor of Law in Boston Uni- 
versity Law School. r1ooo pages, 1 volume, price $6.00. Callaghan & Company, Chicago, Illinois. 

Public Utilities, Cases on, American Case-Book Series. By Young B. Smith, Dean and Professor of Law, 
Columbia University, and Noel T. Dowling, Professor of Law, Columbia University, with a chapter on Rates 
by Robert L. Hale, Lecturer on Legal Economics, Columbia University. * vol., 1258 pages, buckram bind- 
ing, price $6.00. West Publishing Co., St. Paul, Minn. 

Quasi-Contract, Cases on, American Case-Book Series. By Edward S. Thurston, Professor of Law, Yale Uni- 
versity. 625 pages, 1 volume, price $5.00, buckram binding. West Publishing Company, St. Paul, Minn. 

Real Property, Selected Cases on the Law of Property. in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on “ Real Property.” By William A. Finch, Pro- 
fessor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. 1 vol., 8vo. 
pp. 387, law canvas, $5.00 met. Publishers, Baker, Voorhis & Co., New York. 

Real Property, Cases on. National Case-Book Series. By Joseph D. Sullivan, Professor of Law, Georgetown 
University. 1096 pages, 1 vol., price $6.00. Published by Callaghan & Company, Chicago, Illinois, in r921. 

Rights in Lands, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Law, University 
of Chicago. 827 pp., 1 vol., price $5.50, buckram binding. This volume is Volume II of a five-volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Sales, Cases on. By Samuel Williston, Dane Professor of Law in Harvard University. Third Edition, 8vo, 
cloth, pp. viii + 1196, $6.00. Harvard University Press, Cambridge, Mass. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Professor of Law, University of 
Chicago, Second Edition. 873 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Sales, Selected Cases on. By Francis M. Burdick, Dwight Professor of Law in Columbia University School 
of Law. Second Edition, pp. xiii, 792; 330 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 


ae Please mention THe Review when dealing with our Advertisers. 
x 


is 
he 
of 
ire 
ol. 
le 
d- 
te 
ib- 
29 
on 
bia 
ol., 
ers, 
at 
itus 
ard 
sity 
onal | 
Nest 
» the 
Cal- 
vard 
fass, 
sion, 
Jr. 
West 
cond 
aw at 
ersity 
1926, 
fessor 
of the 
York. 
ity of 
ersity 
linois, 
arvard 
)wight 


ADVERTISEMENTS 
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THE ENGLISH & 
EMPIRE DIGEST 


HIS work of 44 volumes contains ALL 

the reported Cases of the English Courts 
and all the important Decisions of the Over- 
seas Dominions. 


These Cases are so arranged and grouped 
together that a single glance at the page 
shows the sum total of every judicial expert 
ence in which that particular point has been 


considered. 


In scope and exhaustiveness this work sur- 
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cause it is kept UP-TO-DATE by an 


Annual Cumulative Supplement. 
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Law Magazines 


The Carswell Company, Limited, are the publishers 
or exclusive agents of the four leading Law 
Magazines of the British Empire. 


ENGLAND. 
THe Law QuarTerLy REvIEw. 
Volume 45 current, 1920. 
_ Contains a discussion of current decisions of importance in the 
Courts of England. Treats questions of immediate political and 
social interest in their legal aspect. Enquires into the history of 
antiquities of our own and other systems of law and legal institu- 
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Abstracts to Real Property 


GEORGE W. THOMPSON 
Author of “Real Property,” “Title to Real Property,” Etc. 


All instruments and transactions affecting the title to real estate are treated, 
not only with respect to their proper exhibition in the chain of title, but more 
particularly with reference to their Be x: effect and operation as muniments of 
title or encumbrances. 


Special care has been exercised to point out the numerous pitfalls in the chain 
of title, and to indicate a remedy for correcting or curing defects therein dis- ° 
_ closed. All matters in pais that affect the title are specifically mentioned. 


From the vast number of decisions, only those have been selected that best 
illustrate the particular topics and indicate modern tendencies. Many practical 
suggestions are offered concerning methods of perusing the abstract, memoranda 
or note making, map making, analysis of the title, computing areas, and the like. 


Complete in One Handy Volume 
$5.00 Delivered 


THE BOBBS-MERRILL COMPANY 
Indianapolis, Indiana 


On acceptance of this order send Ty 
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gliding pen. 

Old Hampshire is such stationery. 
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| more quickly. 
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This work, written primarily for 


THE PASTURES intelligent laymen, is devoted 


to an exposition of the modern 

OF WONDER meaning of the term Mathema- 
by tics and to a critical proposal of 

a definition of the term Science, 
which has never been given a 
g 2.75 standard or an authoritative de- 
finition. The discussion includes 

a searching examination of the 
relations of Philosophy to Mathe- 
matics on the one hand and to 
Science on the other. 


Cassius J. Keyser 


Columbia University Press, New York, N.Y. 


This book is ‘addressed to the 
THE SCIENTIFIC general reader and is wholly un- 
HABIT OF technical and pleasantly discur- 
THOUGHT sive. Although it presents a de- 

by finite thesis which lacks nothing 
Frederick Barry of earnestness or conviction, and 

; $ 3.50 is defensible as a direct inference 
from actual scientific practice, its 

tone reflects the somewhat easy- 
going manner of the laboratory 
rather than that of the lecture 
room. 


Columbia University Press, New York, N.Y. 
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(But in addition to being keyed to 
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Statutes and to the Statutes at 


The first Federal Form book issued in 
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reliable patterns for federal practice, 

much needed even if recodification 

did not make it essential. 


A companion work for use with the new 
U. S. Code. (Formerly Revised 
Statutes.) 


A companion book for use with any 
textbook on Federal practice. 


You need these forms as the most impor- 
tant step to a lucrative federal practice. 
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A text book on Equity Jurisprudence 
unlike any other treatise on equity. 


Judge the degree of difference: 


LAWRENCE covers the field of Eq- 
uity of 1929. 
He covers it completely in two volumes. 


Lawrence treats of Equity as a real, 
living, permanent branch of jurispru- 
dence, which he defines and clarifies. 
He recognizes it as more than merely 
a question of the jurisdiction of certain 
courts. 


Lawrence completely analyses the sub- 
ject and each of its subdivisions in the 
text itself. You are not compelled to 
draw your own conclusions from foot 
notes, quotations and citations. 


Lawrence confines his work to the 
principles of Equity as a body of sub- 
stantive law. Questions of adminis- 
tration and procedure are treated with 
sufficient fullness to make the presen- 
tation complete, but are not permitted 
to complicate the picture. 


Lawrence has a faculty for clear, con- 
cise writing that will surprise and 
delight you. 

Unless you think bulk is preferable to 
quality you will be enthusiastic about 
Lawrence on Equity Jurisprudence 
3 vols. $20. 


2 vols. - - - - $20. 


109 State Street 
Albany, N.Y. 
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